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ON MADISON, MUSLIMS, AND THE NEW YORK 

CITY POLICE DEPARTMENT 

Eric Lane* 

“News” signifies something which has just happened, and which is new 

just because it deviates from the old and regular. But its meaning 

depends upon relation to what it imports, to what its social 

consequences are. This import cannot be determined unless the new is 

placed in relation to the old, to what has happened and been integrated 

into the course of events. 

  – John Dewey
1
 

I. INTRODUCTION 

An exchange of letters between James Madison and Thomas 

Jefferson frames this Article. In October of 1787, Madison, the 

intellectual and political force behind the successful adoption of the 

Constitution in September of that year, had forwarded a copy of the 

newly proposed document to Jefferson, who was then serving in Paris as 

America’s Minister to France.
2
 Jefferson’s reply was immediate.

3
 While 

mostly complimentary, he was highly critical of the absence of a bill of 
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rights.
4
 “[A] bill of rights is what the people are entitled to against every 

government on earth, general or particular, and what no just government 

should refuse,” he wrote.
5
 In fact, not only did the proposed constitution 

fail to include a bill of rights, the subject itself had barely been discussed 

by the delegates to the Constitutional Convention.
6
 It was raised only at 

the end of the Convention by Virginia’s George Mason and was then 

unanimously defeated by the represented states.
7
 

While Madison did not receive Jefferson’s December 1787 

response until July 1788,
8
 it is clear that by the beginning of 1788, 

Madison and other Federalists recognized that the absence of a bill of 

rights provided the Anti-Federalist delegates with a powerful argument 

against ratification.
9
 To counter this claim, the Federalist delegates 

(including the Virginia delegate Madison), in state convention after state 

convention, agreed to support a bill of rights as an amendment to the 

Constitution, if it was ratified.
10

 

But this alone did not satisfy Madison. He still wanted to explain 

his initial reluctance to include a bill of rights within the Constitution. In 

October 1788, several months after the ratification campaign had been 

successfully completed, he responded to Jefferson’s earlier letter.
11

 His 

reasons were several, but most relevant to this discussion was his 

judgment both from his study of history and from his experience as a 

political actor that the enumeration of rights was but a “parchment 

barrier[]” that could be violated at any time by “overbearing 

majorities.”
12

 From Madison’s perspective, the real protection of 

Americans’ freedom was the limited powers given to the federal 

government and the system of checks and balances the new Constitution 
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contained.
13

 If those safeguards failed, a bill of rights, he wrote, would 

prove no safe harbor:
14

 

Wherever the real power in a Government lies, there is the danger of 

oppression. In our Governments the real power lies in the majority of 

the Community, and the invasion of private rights is chiefly to be 

apprehended, not from acts of Government contrary to the sense of its 

constituents, but from acts in which the Government is the mere 

instrument of the major number of the constituents. This is a truth of 

great importance, but not yet sufficiently attended to . . . . Wherever 

there is an interest and power to do wrong, wrong will generally be 

done, and not less readily by a powerful and interested party than by a 

powerful and interested prince.
15

  

Last year, in the week leading up to the tenth anniversary of 

September 11, 2001 (“9/11”), news came of a possible terrorist car bomb 

attack aimed at New York City or Washington, D.C.
16

 Law enforcement 

agencies characterized the report as “credible” and “specific,” but 

“unconfirmed.”
17

 This characterization suggested that the source was 

someone trusted and that the report described both the mode and 

locations of the attack, but that the information itself was hearsay and 

thus unconfirmed.
18

 

As the news spread to New York City, so too spread the efforts of 

the New York City Police Department (“NYPD”) to prevent any such 

tragedy. Squads of police raced throughout the city as a warning to 

potential terrorists or perhaps terrorists on actual missions.
19

 Police boats 

filled the city’s rivers and police helicopters filled its skies.
20

 And at its 
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tunnels, bridges, and other ports of entry, heavily armed police stood 

watch, occasionally checking incoming vehicles for explosives.
21

 All of 

this was, as intended, highly visible to New Yorkers, the city’s many 

commercial or recreational visitors, and potential terrorists. 

Beneath this surface, the news also spurred the increased 

surveillance of New York City’s more than 600,000 Muslims.
22

 For the 

New York City police officers, these communities are presumed to be, at 

the least, likely hiding places for terrorists acting in the name of Islam 

or, at worst, the places in which they live and from which they may 

receive support and succor.
23

 

The NYPD did not publicly announce this particular policing 

strategy.
24

 Surveillance demands such secrecy both for its operational 

efficiencies
25

 and, in a case such as this, to avoid criticism.
26

 

Since 9/11, the NYPD has dramatically, and understandably, 

directed its attention, energy, and considerable resources to preventing a 

recurrence of a similar terrorist attack.
27

 But they have done so 

effectively by staking out New York’s Muslim communities.
28

 NYPD 

Commissioner Raymond Kelly himself has declared: 

We want to know how individuals traveling here to do us harm might 

communicate and conceal themselves. We must be able to quickly 

pinpoint the likely areas in which a foreign operative might find 

resources, or evade law enforcement. What internet café in which  
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borough would they be likely to use? At which SRO [single room 

occupancy] might they find lodging?
29

 

In that same testimony, he added that, “[h]aving a comprehensive 

understanding of the communities we serve enhances our ability to 

disrupt drug dealing, human trafficking, organized crime, fraud and 

other complex criminal activities. Why wouldn’t we do the same to 

combat terrorism?”
30

 

II. COMPREHENSIVE POLICING AND EXAMPLES OF  

ITS HISTORICAL CONSEQUENCES 

The term “comprehensive” should give pause. Of course, good 

policing practices should include a police force knowledgeable of, and 

connected to, all of its jurisdiction’s communities.
31

 But history warns 

that, in law enforcement lexicon, “comprehensive” means gathering as 

much information as possible without particular regard to constitutional 

limits.
32

 This should not be surprising. While in principle the police are 

committed to the protection of constitutional rights,
33

 in reality they win 

their merit badges for preventing and fighting crime.
34

 That is why the 

Supreme Court has limited police activity through such decisions as 

Mapp v. Ohio
35

 and Miranda v. Arizona.
36

 As Jerome Skolnick has 

written: 

The policeman views criminal procedure with the administrative bias 

of the craftsman, a prejudice contradictory to due process of law. That 

is, the policeman tends to emphasize his own expertness and 
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specialized abilities to make judgment about the measures to be 

applied to apprehend “criminals,” as well as the ability to estimate 

accurately the guilt or innocence of suspects. He sees himself as a 

craftsman, at his best, a master of his trade. As such, he feels he ought 

to be free to employ the technique of his trade and the system ought to 

provide regulation contributing to his freedom to improvise, rather 

than constricting it.
37

 

This all-important commitment to craft becomes particularly acute 

in a democracy, as Madison noted, when public stress over security is 

high, as it has appropriately been in New York City at least since 9/11.
38

 

Historical examples of public stress stimulating aggressive policing 

practices that compromise civil liberties are many, but three are 

particularly relevant to New York. The first was the 1942 decision to 

authorize the relocation and internment of more than 110,000 West 

Coast people of Japanese origin, over 70,000 of who were Japanese 

Americans, after the Japanese attack on Pearl Harbor.
39

 And this 

occurred after the government had separately rounded up some 1000 

Japanese residents whom they actually suspected of subversive 

activities.
40

 According to the Supreme Court, the reason for the 

relocation was that “there were disloyal members of that population, 

whose number and strength could not be precisely and quickly 

ascertained.”
41

 That, at least, is what the government represented to the 

Court.
42

 But, as the Justice Department later acknowledged, the Solicitor 

General had lied.
43

 In fact, at the time of the Solicitor General’s 

argument, he was aware of information held by “the Federal 

Communications Commission, the Department of the Navy, and the 

Justice Department which directly contradicted” the “evidence” of 

Japanese-American complicity that framed his argument and the Court’s 

decision.
44

 “And to make matters worse, [the Solicitor General] relied on 
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gross generalizations about Japanese Americans, such as that they were 

disloyal and motivated by ‘racial solidarity.’”
45

 This was untrue. In fact, 

as concluded by The Commission on Wartime Relocation and 

Internment of Civilians, “[t]he broad historical causes that shaped these 

decisions were race prejudice, war hysteria and a failure of political 

leadership.”
46

 This emphasis on the failure of political leadership was 

underscored in the 1984 decision that overturned the conviction of Fred 

Korematsu, the Japanese American convicted of failing to relocate and 

the defendant in the infamous Supreme Court decision, Korematsu v. 

United States.
47

 In the 1984 decision, the District Court reviewing the 

conviction warned that in the face of “petty fears and prejudices that are 

so easily aroused,” political leaders, including the judiciary, “must be 

prepared to exercise their authority to protect all citizens.”
48

 

But political restraint is not such a simple matter in a democracy 

where the concerns of the public are expected to be reflected in the 

conduct of their elected officials and are often expressed in the views of 

the courts.
49

 And the more intense public sentiment toward a particular 

outcome, the more palatable that particular issue will become to an 

elected official. That is, as Madison noted in a letter to Jefferson, an 

inevitable weakness of democracy and a bill of rights.
50

 

The other relevant examples of overzealous policing in times of 

stress come first from the Federal Bureau of Investigation (“FBI”), 

second from the New York State Police, and finally, from the NYPD 

itself. The public’s intense fear of communism during the Cold War and 

onward,
51

 and its fear of the various other polarizing movements of the 
                                                           

note 42. 

 45. Katyal, supra note 42. 

 46. COMM’N ON WARTIME RELOCATION & INTERNMENT OF CIVILIANS, Personal Justice 

Denied Part 2: Recommendations 5 (1983), in REPORT OF THE COMMISSION ON WARTIME 

RELOCATION AND INTERNMENT OF CIVILIANS PERSONAL JUSTICE DENIED. The Commission was 

established in 1980 by an Act of Congress to “review the facts and circumstances surrounding 

Executive Order Numbered 9066” and its impact “on American citizens and permanent resident 

aliens;” to “review directives of United States military forces requiring the relocation and, in some 

cases, detention in internment camps of American citizens,” including those of Japanese ancestry; 

and to “recommend appropriate remedies.” Commission on Wartime Relocation and Internment of 

Civilians Act, Pub. L. No. 96–317, § 2(b), 94 Stat. 964 (1980) (codified as amended at 50 U.S.C. 

app. § 1981 (2006)).  

 47. 323 U.S. 214 (1944). The District Court that vacated the Supreme Court’s original 

decision upholding Fred Korematsu’s conviction pointed to the ethical failure of the government in 

its intentional suppression of evidence as an example of a failure of leadership. Korematsu, 584 F. 

Supp. at 1419-20. 

 48. Korematsu, 584 F. Supp. at 1420. 

 49. See LANE & ORESKES, supra note 2, at 51-53. 

 50. See Letter from James Madison to Thomas Jefferson (Oct. 17, 1788), in 14 THE PAPERS 

OF THOMAS JEFFERSON, supra note 11, at 19-20. 

 51. FREDERICK A.O. SCHWARZ JR. & AZIZ A. HUQ, UNCHECKED AND UNBALANCED: 

http://web2.westlaw.com/find/default.wl?mt=208&db=0001043&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1984124389&serialnum=1942039737&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9E3DD681&rs=WLW12.01


696 HOFSTRA LAW REVIEW [Vol. 40:689 

1960s and 1970s (anti-war, civil rights, black power, feminist, and pro-

choice and pro-life),
52

 spurred all levels of law enforcement agencies 

throughout the country to aggressively, and sometimes illegally, collect 

information on significant numbers of law abiding Americans whom the 

police judged to be subversive or potentially subversive.
53

 As the Senate 

Select Committee to Study Governmental Operations with Respect to 

Intelligence Activities (“Church Committee”) concluded with respect to 

the surveillance efforts of the FBI, the Central Intelligence Agency 

(“CIA”), and the National Security Agency (“NSA”), these efforts were 

often “illegal, improper or unethical” and did not reflect “the ideals 

which have given the people of this country and of the world hope for a 

better, fuller, fairer life.”
54

 Nor were these efforts “governed and 

controlled in accord with the fundamental principles of our 

constitutional system of government.”
55

 

Closer to home and emphasizing the relationship between the 

security concerns of the public and the corresponding responses of law 

enforcement agencies were the far overreaching efforts of the N.Y. State 

Police and the NYPD to spy on law-abiding New Yorkers whom the 

police had defined as subversives.
56

  

In New York State, this effort was revealed in the more than 

500,000 files that the State Police maintained on several hundred 

thousand law-abiding New Yorkers whom the police themselves 

characterized as “non-criminal.”
57

 To the police, these New Yorkers 

were “subversives” because they “espouse[d] ideas which challenged the 

status quo.
58

 Responsibility for these efforts belonged to the Special 

Services Unit of the State Police, whose broad mandate for gathering, 

recording, analyzing, and disseminating information resulted in “[t]he  
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indiscriminate application of criminal investigative techniques to non-

criminal matters.”
59

 

Again it was the times, according to the New York Report that 

detailed these law enforcement methods, that pushed such police 

activity: 

We believe that . . . the overzealousness of the Police in conducting 

their investigations was due partially to the tenor of the 1960’s and to 

external and internal pressures upon the State Police. In the sense that 

there were scores of demonstrations, marches, sit-ins and racial 

disturbances, it is understandable that Police agencies . . . were deeply 

concerned with keeping order. This concern with order created 

pressure upon the Police from the Legislature, the Governor, the 

Criminal Justice System and from citizens, to be cognizant of any 

disturbance that was likely to occur within their jurisdiction.
60

 

And in New York City, during this very same period and 

responding to the same pressures “of heightened American public 

awareness of political unrest and law enforcement response,”
61

 the 

NYPD was similarly engaged in the “surreptitious surveillance and 

undercover infiltration of the political activities of individuals and 

groups.”
62

 

III. SURVEILLANCE, INTEL, AND THE MODIFIED HANDSCHU 

STANDARD 

Whatever pressure the NYPD felt to ensure public safety during the 

1960s pales in comparison to what they must currently feel in post-9/11 

New York City. “September 11th forever changed how the NYPD views 

its mission and the world around us,” Police Commissioner Raymond 

Kelly told the New York City Council’s Committee on Public Safety at 

a 2011 hearing, where he added, “[m]ore than any other place in the 

world, New York City remains in the crosshairs of Al Qaeda and its 

affiliated groups.”
63

 

Since those attacks, multiple government officials have predicted 

future attacks of one kind or another and jihadists have promised them.
64
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New Yorkers continue to believe that the city is a target for terrorists.
65

 

A CBS News/New York Times Poll in 2006 found that 69% of New 

Yorkers were “very concerned about another terrorist attack in New 

York City,” and 72% in this same poll also agreed that the federal 

government had not “done all it could reasonably be expected to do to 

make the country safe from future terrorist attacks.”
66

 Furthermore, 63% 

of New Yorkers in this poll felt either “uneasy” with (47%), or “in 

danger” from (16%), the prospect of future terrorists attacks.
67

  

To protect New York and New Yorkers from future threats, the 

NYPD has reorganized itself, effectively creating a freestanding 

Intelligence Division that reports directly to the Commissioner.
68

 That 

division includes a “Demographics Unit” for the purpose, in its own 

words, of “[i]dentify[ing] and map[ping] ethnic residential 

concentrations within the Tri-State area,” “[i]dentify[ing] and map[ping] 

ethnic hot spots,” and “[m]onitor[ing] current events and investigations 

and puls[ing] the identified hot spots as appropriate.”
69

 To effectuate 

these efforts, the NYPD employs both undercover agents and 

informants.
70

 A recently revealed demographic report on Newark, New 

Jersey shows both the breadth and depth of the NYPD’s surveillance 

efforts.
71

 Using the census and other official and unofficial documents to 

locate “the largest geographic population concentrations of people from 

countries of concern,” and then using “field work,” the unit determined 

and mapped “the major Locations of Concern.”
72

 Locations of Concern 

are identified as, inter alia, a “[l]ocalized center of activity for a 

particular ethnic group,” “[l]ocation[s] that persons of concern may be  

 

 

                                                           

Attack, N.Y. TIMES, July 9, 2004, at A1; Richard W. Stevenson & Eric Lichtblau, As Ashcroft 

Warns of Qaeda Plan to Attack U.S., Some Question the Threat and Its Timing, N.Y. TIMES, May 

27, 2004, at A16; Massimo Calabresi, Warning: U.S. Unsure About Terror Threat, TIME (Oct. 4, 

2010), http://swampland.time.com/2010/10/04/warning-u-s-unsure-about-terror-threat/. 

 65. See CBS NEWS & N.Y. TIMES, FIVE YEARS AFTER THE 9/11 ATTACKS: ARE AMERICANS 

SAFER? (2006), available at http://www.cbsnews.com/htdocs/pdf/poll090606.pdf. 

 66. Id. 

 67. Id. 

 68. N.Y.C. Public Safety Hearing, supra note 25, at 9-10 (statement of Raymond Kelly, 

Comm’r of the New York City Police Department). 

 69. DEMOGRAPHICS UNIT, N.Y. POLICE DEP’T, THE DEMOGRAPHICS UNIT, available at 

http://wid.ap.org/documents/nypd-demo.pdf; see also Public Safety Hearing, supra note 25, at 49 

(statement of Raymond Kelly, Comm’r of the New York City Police Department). 

 70. NYPD Moves Covertly, supra note 26. 

 71. See generally DEMOGRAPHICS UNIT, N.Y. POLICE DEP’T, NEWARK, NEW JERSEY 

DEMOGRAPHICS REPORT (2007), available at http://hosted.ap.org/specials/interactives/ 

documents/nypd/nypd_newark.pdf. 

 72. Id. at 3. 



2012] ON MADISON, MUSLIMS, AND THE NYPD 699 

attracted to,” and “[l]ocation[s] that individuals may frequent to search 

for ethnic companionship.”
73

 

A. Watching Muslims 

The common denominator for each grouping of people investigated 

by the Demographics Unit is the Muslim religion.
74

 It is only Muslims 

who are being mapped and watched. This has been made clear by the 

Pulitzer Prize-winning series of investigative reports by the Associated 

Press (“AP”) and by the documents released with these reports.
75

  

Since August 2011, in dozens of articles, AP reporters have painted 

the picture of communities whose public life is under constant police 

watch.
76

 The NYPD has essentially “monitored every aspect of Muslim 

life and built databases on where innocent Muslims eat, shop, work and 

pray.”
77

 Mosques, work places, Internet cafes, and bookstores are among 

the many locations that have attracted NYPD attention,
78

 as have student 

groups and individual Muslims who have “Americanized” their names.
79

 

Muslim college students have been a special target of NYPD 

surveillance. Not only have police undercover agents infiltrated student 

groups at “Yale; Columbia; the University of Pennsylvania; Syracuse; 

New York University; Clarkson University, the Newark and New 

Brunswick campuses of Rutgers; and the State University of New York 

campuses in Buffalo, Albany, Stony Brook and Potsdam; Queens 

College, Baruch College, Brooklyn College and La Guardia Community 

College,” but one undercover agent went on a student rafting trip “where 

he recorded students’ names and . . . how many times they prayed.”
80

 

The police have not denied these stories; indeed, they have 

responded only by averring that, in their intelligence efforts, no laws 
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 74. See, e.g., id. at 39, 48 (labeling a Muslim book store and a Halal restaurant as “Identified 

Locations”). 

 75. See Highlights of AP’s Pulitzer Prize-Winning Probe into NYPD Intelligence Operations, 

ASSOCIATED PRESS, http://www.ap.org/media-center/nypd/investigation (last visited July 27, 2012). 

 76. See id. 

 77. Matt Apuzzo, NYPD-CIA Alliance’s Authority Questioned, ASSOCIATED PRESS, Jan. 21, 

2012, available at http://www.usatoday.com/USCP/PNI/NEWS/2012-01-21-BCUSNYPD-

Intelligence3rd-LdWritethru_ST_U.htm. 

 78. See Eric W. Dolan, NYPD Proposed Spying on Muslims Based Solely on Their Religion, 
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were broken. They are only “following leads,” Commissioner Raymond 

Kelly has continuously repeated.
81

 “We go where the leads take us,” he 

told the Public Safety Committee of the New York City Council.
82

 And 

if these leads take the NYPD into, for example, “religious institutions” 

then “[w]e’re not going to be deterred.”
83

 NYPD spokesman Paul 

Browne, in the same vein, stated, “[w]e will go into a location, whether 

it’s a mosque or a bookstore, if the lead warrants it . . . .”
84

  

The NYPD’s definition of a “lead”—the threshold standard that is a 

predicate for NYPD surveillance—is ambiguous.
85

 According to Kelly, 

“a lead is information that indicates the possibility of unlawful 

activity.”
86

 It would be hard for an explanation to ever explain less. For 

example, in response to a question concerning the NYPD’s predicate for 

infiltrating student Muslim associations, Browne “provided a list of 12 

people arrested or convicted on terrorism charges in the United States 

and abroad who had once been members of Muslim student 

associations . . . .”
87

 Of course, if an expectation of a similar outcome 

was the only basis for an investigation, the NYPD could target every 

student association in America. 

B. The Handschu Orders, Then and Now 

The NYPD’s claim that they are following leads only and not 

monitoring particular religious groups is rooted in a number of judicial 

decisions known as the Handschu Cases,
88

 which have resulted in the 

                                                           

 81. N.Y.C. Public Safety Hearing, supra note 25, at 24, 37, 53, 64 (statement of Raymond 

Kelly, Comm’r of the New York City Police Department). 

 82. Id. at 24. 

 83. Id. at 40. 

 84. NYPD Moves Covertly, supra note 26. 

 85. See Handschu v. Special Servs. Div. (Handschu IV), 273 F. Supp. 2d 327, 331-32 

(S.D.N.Y. 2003). The court noted that: 

  [w]hen specific information has been received by the Police Department that a 

person or group engaged in political activity is engaged in, about to engage in or has 

threatened to engage in conduct which constitutes a crime the [intelligence unit] is 

authorized to commence an investigation of such person or group . . . .  

Id. (quoting Handschu v. Special Servs. Div. (Handschu II), 605 F. Supp. 1384, 1421 (S.D.N.Y. 

1985)). 

 86. N.Y.C. Public Safety Hearing, supra note 25, at 57 (statement of Raymond Kelly, Comm’r 

of the New York City Police Department). 

 87. Hawley, supra note 80. 

 88. Although there have been numerous Handschu decisions, four in particular are relevant to 

this discussion: Handschu v. Special Servs. Div. (Handschu I), 349 F. Supp. 766, 771 (S.D.N.Y. 

1972) (denying defendants’ motion to dismiss complaint); Handschu II, 605 F. Supp. at 1417 

(approving the settlement and the Handschu Guidelines); Handschu v. Special Servs. Div. 

(Handschu III), 787 F.2d 828, 831 (2d Cir. 1986) (affirming the approval in Handschu II); and 

Handschu IV, 273 F. Supp. 2d at 349 (modifying the Handschu Guidelines). 



2012] ON MADISON, MUSLIMS, AND THE NYPD 701 

Handschu Stipulation of Settlement and the accompanying Handschu 

Guidelines first approved by the court in 1985
89

 and judicially modified 

in 2003.
90

 Kelly himself makes this connection several times in his 2011 

testimony before the Public Safety Committee of the City Council, 

including his statement that “we follow leads that are authorized by the 

Handschu Stipulation.”
91

 In response to questions about the AP stories 

and the targeting of Muslims, Kelly repeated, “Again, we’re following 

the Handschu Guidelines.”
92

 

Barbara Handschu and fifteen other plaintiffs brought a class action 

under 42 U.S.C. Section 1983 for injunctive relief against the Mayor of 

the City, the NYPD Commissioner, other police officials, and the 

NYPD’s then-Special Services Division to halt various activities of the 

department, including surveillance efforts that had “the effect of chilling, 

discouraging and inhibiting plaintiffs . . . from expressing and 

advocating unpopular political and social views and from 

communicating and associating with one another for that purpose.”
93

 

Many of the alleged methods of surveillance were similar to those that 

the NYPD has employed in performing surveillance of the Muslim 

community, such as the use of “informers . . .  

infiltration . . . interrogation . . . [and] electronic surveillance.”
94

 

Additionally, “[t]his intelligence gathering was not limited to 

investigations of crime, but related to any activity likely to result in a 

serious police problem.”
95

 The conduct complained of was not the 

lawfulness of the policing methods themselves, but among other things, 

the excessiveness of such efforts, which the plaintiffs claimed deterred 

them from joining or maintaining membership in their respective lawful 

organizations.
96

 The question presented was never answered by the 

court.
97

 In 1985, in a new political climate and under a different 

administration,
98

 the City of New York entered into a consent decree that 
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discontinued the action and created “an Authority to oversee the 

activities of the PSS [Public Security Section] of the Intelligence 

Division.”
99

 The Handschu Authority was comprised of two police 

administrators, including the Deputy Commissioner for Legal Affairs, 

and one civilian chosen by the Mayor in consultation with the Police 

Commissioner.
100

 Under the terms of the agreement, only the PSS could 

engage in “any investigation of political activity,” and any such 

investigation continuing for more than thirty days would require filing a 

notice of investigation with “factual predicate” with the Authority and 

obtaining the Authority’s approval.
101

 The term “political activity” was 

defined as “[t]he exercise of a right of expression or association for the 

purpose of maintaining or changing governmental policies or social 

conditions.”
102

 And “investigation” was defined as “police activity 

undertaken to obtain information or evidence.”
103

 The NYPD also 

needed to obtain approval from the Handschu Authority for use of 

undercover agents in investigations of political activity.
104

 The entire 

Handschu agreement is described and attached to Judge Charles 

Haight’s Memorandum Opinion and Order that was issued in 1985 for 

Handschu v. Special Services Division.
105

 

After 9/11, the NYPD moved for an order modifying the original 

order, arguing that enforcement of the Guidelines was no longer 

consistent with the public interest because “they limit the effective 

investigation of terrorism.”
106

 The NYPD’s proposal would have deleted 

nearly all of the original provisions and would have only required that 

the NYPD act in conformance with the Constitution.
107

 More 

specifically, the NYPD proposed that the Authority be stripped of its 

role as gatekeeper to the initiation of investigations into political activity 

and that the Authority’s sole function be limited to performing reviews 

of the PSS’s records when requested to do so by an individual who 

believes that he or she has been named in the PSS’s records.
108

 Most 

importantly, the NYPD proposed that the new order remove the 
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requirement of a criminal predicate for initiating “political activity” 

investigations.
109

 

Acknowledging that adoption of this modified order “may be 

purchased at ‘a cost to the values protected by the First Amendment’” 

and that “the modification elevator may have descended close to the 

constitutional floor,” the court granted the motion on the basis that such 

a cost was justified due to the “public dangers of terrorism.”
110

 The 

court’s final order incorporated the text of the modified Handschu 

Guidelines.
111

 

The adopted modified order also accepted a NYPD proposal that 

the 2002 FBI Guidelines become the guidelines governing political 

activity investigations.
112

 These would then be embedded within the 

NYPD Patrol Guide.
113

 These guidelines became the “Guidelines for 

Investigations Involving Political Activity” (“NYPD Guidelines”).
114

 

The NYPD Guidelines apply only when the police are “collecting 

information or evidence about political activity in order to investigate 

the activity;” thus, the NYPD Guidelines apply only when the NYPD is 

acting with an investigative purpose directed towards political 

activity.
115

 Under these new guidelines, the NYPD can perform 

undercover surveillance without any prior approval from an overseeing 

authority; the NYPD need only obtain authorization from the Deputy 

Commissioner of the Intelligence Division.
116

 The only predicates 

required for undercover investigations are that the undercover operation 

be “the most effective means of obtaining information,”
117

 and that there 

be “facts or circumstances [which] reasonably indicate that [such] 

unlawful [conduct] has been, is being, or will be committed.”
118

 The 

NYPD is also authorized to conduct a slightly more limited undercover 

surveillance operation for a maximum of 180 days upon the receipt of 

information “indicating the possibility of unlawful activity.”
119
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IV. WATCHING MUSLIMS REDUX: 

 BELOW THE CONSTITUTIONAL BASEMENT? 

The court’s conclusion that “the modification elevator” remained 

sufficiently elevated above the constitutional basement was, at best, 

problematic.
120

 But the question now is whether the NYPD has 

descended below the constitutional basement in implementing its new 

power under the modified Handschu Order. 

Any answer to this question must start with the recognition that the 

surveillance of the New York region’s Muslim communities is based on 

religion or ethnic identity. This was discussed earlier.
121

 But as a 

reminder, consider, for example, the Intelligence Division’s report on the 

half-Jewish, half-Muslim Syrian community: “The Demographics Unit 

found that the Syrian community in NYC is divided into two parts, a 

Jewish Syrian and a Muslim Syrian community . . . . This 

report . . . focus[es] on the smaller Muslim community.”
122

 And in a 

similar report about Egyptians, the NYPD wrote: “This report does not 

represent the Coptic Egyptian community, and is merely an insight into 

the Muslim Egyptian community of New York City.”
123

 

For the police, this focus makes sense. They have publicized its 

logic. In its own 2003 report titled Radicalization in the West: The 

Homegrown Threat (the “Report”), the NYPD takes the view that the 

major threat to New York City is not from overseas (and there is far less 

they can do about this anyway), but rather plots “conceptualized and 

planned by ‘unremarkable’ local residents/citizens who sought to attack 

their country of residence, utilizing al-Qaeda as their inspiration and 

ideological reference point.”
124

 The term “unremarkable” has special 

meaning in this report; it defines the residents of these communities who 

have “‘ordinary’ jobs, [have] lived ‘ordinary’ lives and [have] had little, 

if any criminal history.”
125

 Among these unremarkable Muslims are 

those who experience “a cognitive opening, or crisis, which shakes one’s 

certitude in previously held beliefs and opens an individual to be 

receptive to new worldviews.”
126

 This crisis, according to the report, 
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may be economic, social, political, or personal.
127

 In short, almost any 

kind of conflict or problem might create in an “unremarkable” person a 

sense of isolation or alienation that he or she addresses, following the 

report’s path, through first associating “with like-minded people” and 

finding an “identity” in “extremist Islam.”
128

 That identification may 

then lead these “unremarkable” people to an indoctrination stage of 

radicalization in which “this self-selecting group becomes increasingly 

important as radical views are encouraged and reinforced.”
129

 And this 

“indoctrination” is the penultimate step to “jihadization”—the 

radicalization stage in which the formerly unremarkable members of 

society “accept their individual duty to participate in jihad and self-

designate themselves as holy warriors or mujahedeen.”
130

 Upon reaching 

this stage of radicalization, the group then will “begin operational 

planning for . . . a terrorist attack.”
131

 According to the Report, not every 

radicalized Muslim will become a terrorist, but all remain dangerous 

nonetheless: “Individuals who have been radicalized but are not jihadists 

may serve as mentors and agents of influence to those who might 

become the terrorists of tomorrow.”
132

 

This psychological-sociological portrayal of the path from 

“unremarkable” community resident to “terrorist” is itself not 

remarkable. Its conclusions about the relationship between individual 

alienation and social destructiveness is at the center of the work by noted 

social psychologist and psychiatrist Erich Fromm on the success of 

Nazism, in particular, and of “isms” in general: “modern man still is 

anxious and tempted to surrender his freedom to dictators of all kinds or 

to lose it by transforming himself into a small cog in the machine, well 

fed, and well clothed, yet not a free man but an automaton.”
133

 

In describing the NYPD’s definition of the radicalization process, 

the Report compares it to a funnel: “Entering the process does not mean 

one will progress through all four stages and become a terrorist. 

However, it also does not mean that if one doesn’t become a terrorist, he 

or she is no longer a threat.”
134

 

But what is unique about the NYPD’s radicalization report is its 

“operationalization.” In response to a question posed by Senator Joseph 

Lieberman, then NYPD Assistant Commissioner Lawrence Sanchez 
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testified before the Senate Homeland Security Committee that “the key 

to it was . . . to start appreciating what most people would say would be 

non-criminal, would be innocuous looking behaviors that could easily be 

argued . . . to be protected by First and Fourth Amendment Rights 

but . . . to look across to them as potential precursors to terrorism.”
135

 

Today’s surveillance of the region’s Muslim communities is the logical 

product of the Report’s conclusion: 

Where once we would have defined the initial indicator of the threat at 

the point where a terrorist or group of terrorists would actually plan an 

attack, we have now shifted our focus to a much earlier point—a point 

where we believe the potential terrorist or group of terrorists begin and 

progress through a process of radicalization. The culmination of this 

process is a terrorist attack.
136

 

Shifting police focus to this earlier point makes perfect police sense 

from the perspective of the Report’s conclusions. But identifying that 

“earlier point” is a tricky business. As the NYPD itself acknowledges, 

the alienated “unremarkable” person is basically invisible: “There is no 

useful profile to assist law enforcement or intelligence to predict who 

will follow this trajectory of radicalization.”
137

 

This practical uncertainty has been the common theme of the 

criticisms of the NYPD’s Report or its overall approach. They are 

discussed in Faiza Patel’s report for the Brennan Center for Justice, 

Rethinking Radicalization.
138

 After reviewing the literature on terrorist 

psychology, Patel concludes: “In short, government studies and scholars 

have repeatedly highlighted the difficulty of predicting which 

individuals are likely to commit violent acts. They have cautioned 

against viewing radicalization as a ‘conveyor belt’ that starts with 

grievances and ends with violence, with easily discernible signposts 

along the way.”
139

 

The conceded difficulty of determining who will become a Muslim 

terrorist is what drives the NYPD to monitor the Muslim community in 

the close manner described by the AP stories.
140

 If the NYPD cannot 
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find the unremarkable Muslim, they will watch as many as possible in 

hopes of catching a glimpse of one who appears to be traveling along the 

route they judge to be leading to committing or aiding in terrorism. 

What is the harm? Does this matter? Assuming arguendo that the 

NYPD’s premise is valid and solid enough to rationally support the 

NYPD’s intelligence gathering strategies, are there actual consequences 

from the implementation of these policies that caution against their 

continuation? 

One such consequence, as raised by law enforcement scholars and 

officials, is that the NYPD’s aggressive intelligence efforts have 

undermined the community policing efforts that “ha[ve] been the 

nation’s prevailing policing model,”
141

 to one degree or another, “[s]ince 

the early 1990s.”
142

 

A police chief explained that “the collection of intelligence will 

come from the community. So a relationship and confidence with the 

[Arab American] community is important . . . We can’t afford to alienate 

them. Otherwise, we cut off our sources of information, explained one 

police chief.”
143

 He continued: “[c]ommunity policing is a lot of work, 

and when it started it wasn’t considered police work. [But] it is 

prevention.”
144

 

This was also the complaint of the FBI agent in charge of the 

Bureau’s Newark office after the release of the NYPD Report detailing 
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its investigations in Newark.
145

 Characterizing the efforts of the NYPD 

as fomenting distrust and creating “additional risk [and] blind spots, it 

hinders our ability to have our finger on the pulse of what’s going on 

around the state.”
146

 

Beyond the question of whether aggressive police surveillance 

undermines the efforts to build cooperation with members of New 

York’s Muslim communities, there is the question of whether the mass 

surveillance of New York’s Muslim communities causes harm. As a 

basic proposition, it seems clear that most Americans would recoil from 

the idea that they were being subject to surveillance where, for example, 

they worship, work, recreate, or eat solely because of their religion or 

their ethnicity. Americans have expressed concern for their civil liberties 

in polls.
147

 In the year following 9/11, 49% of respondents believed that 

the First Amendment “goes too far in the rights it guarantees,”
148

 but this 

percentage plummeted to 23% just three years later in 2005.
149

 When 

asked if they would be willing to forego certain civil liberties in order to 

prevent terrorism, 55% of Americans favored protecting civil liberties.
150

 

This same result was found in a second study concluding that a majority 

of Americans favor protecting their civil liberties over limiting those 

liberties to curb terrorism.
151

 But polls also show that if the question is 

whether the police should watch the Muslim communities in this same 

way, the answer is a resounding yes.
152

 For example, a 2002 national 

poll by the First Amendment Center found that 42% of Americans 

agreed with the proposition that “government should have more power 

to monitor Muslims than others.”
153

 A Cornell University study 

performed in 2004 found that 44% of respondents believed that “some 
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curtailment of civil liberties is necessary for Muslim Americans.”
154

 

More recently, a Quinnipiac University poll released in March 2012, 

soon after the considerable publicity and criticisms of the NYPD’s 

surveillance of the region’s Muslim communities, showed that 58% of 

New Yorkers believe that the police have not “unfairly targeted 

Muslims,”
155

 but have “acted appropriately” in dealing with Muslims.
156

 

A 2011 Harris Poll found that 86% of respondents were in favor of 

increasing undercover surveillance of suspected terrorists.
157

 

Most members of the Muslim communities react as most 

Americans would if they were being spied on—they do not like it. And 

they like it less, no doubt, because the singular attention on Muslim 

Americans as potential purveyors of terror denigrates them in the eyes of 

other Americans and challenge their own self-identities.
158

 Polls since 

9/11 have shown consistent skepticism towards Muslims by large 

segments of the American population.
159

 A 2006 USA Today headline 

vividly makes this point: “USA’s Muslims Under a Cloud,” which is 

followed by a story that reports on a USA Today/Gallup Poll’s findings 

showing “strong anti-Muslim feeling” throughout the country.
160

 

According to this poll, 39% of respondents believed that Muslim 

Americans should be required to carry special identification “as a means 

of preventing terrorist attacks in the United States.”
161

 One-third said 

that Muslim Americans were “sympathetic to al-Qaeda.”
162

 In that same 

year, an ABC News poll found that nearly “46 percent of Americans 

expressed a generally unfavorable opinion of Islam.”
163

 These levels 

have not changed since then.
164

 In a 2010 New York Times poll, 33% of 

respondents believed that Muslims were “more sympathetic to terrorists” 
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than other citizens, a figure which was consistent with polls taken after 

9/11.
165

 

Additionally, the percentage of hate crimes motivated by an anti-

Islamic bias, which spiked to 27.2% right after 9/11, has continued at 

high rates since then.
166

 For example, in 2004, the percentage of hate 

crimes motivated by anti-Islamic bias went down to 12.7%,
167

 but has 

stayed within five percentage points, reaching a low of 7.7% in 2008
168

 

and a high of 13.2% in 2010.
169

 As a result, Arab Americans and Muslim 

Americans have been harmed not only in their person and property, but 

have also been harmed psychologically. The Vera Report found that 

Arab Americans throughout the country, as a result of varying degrees of 

surveillance, had “an increased sense of being victimized and harassed; 

heightened suspicion of government and law enforcement; anxiety about 

their place in American society . . . and concerns about protecting their 

civil liberties.”
170

 In fact, various reports by psychologists have indicated 

growing negative psychological effects, such as anxiety, depression, and 

post-traumatic stress disorder.
171

 Muslims have been called “doubly 

traumatized;” once as a result of the 9/11 attacks, and twice because of 

the anti-Muslim discrimination and violence.
172

 Overall, one-third of 

Arab Americans report being a victim of ethnic-based discrimination at 

some point in their lives and “[o]ne-fifth experienced such 

discrimination after September 11.”
173

 According to the FBI, “anti-

Muslim crimes increased by 1,700% during 2001”
174

 and, according to 

the Council on American Islamic Relations, anti-Muslim acts have 
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increased each year since 2001.
175

 It is important to note that these are 

the very perceptions that the NYPD, in their report on homegrown 

terrorism, points to as fundamental to radicalization.
176

 

Many Arab Americans fear that the U.S. government will gain “the 

power to arrest persons without due process and even deport them to 

their country of origin for further interrogation.”
177

 Additionally, Arab 

Americans fear that they eventually “will be essentially under ‘house 

arrest’ with every aspect of their personal and professional lives 

monitored.”
178

 In order to prove their loyalty to the United States and to 

distance themselves from the terrorist stereotype, many Arab Americans 

have “felt the need to denounce the very culture and religion that they 

were raised in, stirring a great deal of psychological distress regarding 

their personal identities.”
179

 

V. THE MADISON DILEMMA: WHAT CAN BE DONE? 

Presuming from the above discussion that surveillance of the New 

York region’s Muslim communities goes beyond the limits of 

constitutionally legitimate policing and causes harms, but at the same 

time is supported by the public, what can be done to rein it in? Jefferson 

saw a bill of rights as an answer to such a question.
180

 Madison, at least 

initially, thought that a bill of rights would only create a false 

expectation that such rights could be protected against democratic 

passions.
181

 Certainly his observation concerning the connection 

between democracy and civil rights in times of public stress has proven 

prescient throughout American history. Its wisdom is currently 

evidenced by the responses of important N.Y. political figures to the 

NYPD’s surveillance of Muslim communities. Most have remained 

noticeably silent, but two with direct power over the NYPD have been 

proponents of its methods.
182

 Mayor Michael Bloomberg, although 

strongly in favor of the establishment of a controversial mosque near the 

9/11 site, has repeated the NYPD’s refrain: “Everything the New York 

City Police Department has done is legal, it is appropriate, it is 
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constitutional.”
183

 N.Y. City Council Speaker Christine Quinn has 

essentially mirrored the Mayor’s remarks: “Unless we know that laws 

were broken or someone’s civil liberties were violated, I do not think the 

NYPD should stop the practice [of monitoring Muslims].”
184

 

On the other hand, a significant number of City Council members 

have opposed this view and are considering legislation to change it.
185

 

Also, Attorney General Eric Holder has begun reviewing the NYPD’s 

surveillance practices
186

 and a number of members of Congress have 

expressed concern.
187

 Perhaps it was the distance from 9/11 or the 

information provided in the AP investigatory reports, but now there is a 

growing willingness of some members of the City Council and groups 

such as the Brennan Center for Justice and the New York Civil Liberties 

Union to push back politically against the NYPD’s surveillance strategy 

through the introduction of legislation establishing an NYPD inspector 

general with authority to review surveillance strategies such as those 

described herein. While such legislation does not draw lines for the 

NYPD, it does provide an independent monitor of NYPD conduct who 

would have the power to cabin overly broad or religiously based police 

surveillance. 

What about the courts? They are often seen as the forum in which 

unpopular views are vindicated by an independent judiciary. Whatever 

role the courts have played historically in maintaining America’s 

democracy, there have been moments when they have not furthered 

America’s constitutional principles. Examples of this are the Supreme 

Court’s decision to uphold the constitutionality of the Espionage Act of 

1918
188

 and its decision to validate the relocation of Japanese Americans 

in 1941.
189

 Significantly, these decisions were often rendered during 
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times of social stress,
190

 one of which could coincide with the stressor of 

the current war against terrorism. The 2003 decision of the District Court 

to modify the Handschu Guidelines also falls into that category.
191

 

Should the NYPD’s surveillance of the New York region’s Muslim 

communities be brought to the attention of the judiciary, there would 

likely be the potential for bringing a strong claim that this practice 

violates the equal protection clauses of both the U.S. Constitution and 

the N.Y. Constitution.
192

 The essence of this claim is that religion alone 

drives the NYPD’s anti-terrorist surveillance of the New York region’s 

Muslim communities. And the effect is “religious gerrymander[ing]” by 

the NYPD in New York City and in the New York City region.
193

 

Despite police claims to the contrary, their response is essentially always 

the same. “Leads” take them to Muslim communities. But these leads, 

defined as the “possibility of unlawful conduct,”
194

 are grounded in the 

NYPD’s determination that finding “unremarkable” Muslims who may 

become jihadists is the best way to prevent terrorism.
195

 That may be 

true, but the identifier “unremarkable” leaves the police with religion as 

the only traceable marker. Such intentional use of religion as an 

identifying characteristic, as evidenced by the above-described language 

and conduct of the NYPD, makes the NYPD intentionally 

discriminatory.
196
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The instant facts are unlike those presented in the problematic case 

of Brown v. City of Oneonta,
197

 in which police questioned all black men 

who attended the State University of New York College at Oneonta and 

nearly all of the black male residents of Oneonta.
198

 In Brown, an elderly 

woman was attacked and identified her attacker as a young black male 

with a cut on his arm.
199

 In its decision dismissing the various civil rights 

claims, the circuit court held that the use of race as a defining 

characteristic did not violate the Equal Protection Clause because the 

police were seeking out a specific individual known to have committed a 

crime and their questioning of all black men was based on a description 

of the alleged perpetrator.
200

 This is in sharp contrast to the NYPD’s 

practice of surveilling all Muslims—not a particular individual—with 

religion as the sole distinguishing characteristic, regardless of whether a 

crime has been committed. 

Is the NYPD’s surveillance strategy for Muslim communities and 

its implementation “immediately suspect?” The Supreme Court noted in 

Korematsu that “all legal restrictions which curtail the civil rights of a 

single racial group are immediately suspect,” but has not yet spoken 

directly to the question of whether the highest standard protects a single 

religion from state discrimination.
201

 It is hard to imagine that the answer 

would not be the same, although a particular religion, unlike for example 

a particular race, is not a human characteristic. 

For example, in United States v. Armstrong,
202

 involving an 

unsuccessful challenge to prosecutorial discretion, the Court did conjoin 

“race” and “religion,” warning that the exercise of such discretion on the 

basis of either may be an “unjustifiable standard.”
203

 The Court has 

further explained that, “[a] defendant may demonstrate that the 

administration of a criminal law is ‘directed so exclusively against a 

particular class of persons . . . with a mind so unequal and oppressive’ 

that the system of prosecution amounts to ‘a practical denial’ of equal 

protection of the law.”
204
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Establishment clause jurisprudence supports the same conclusion. 

In Hobbie v. Unemployment Appeals Commission,
205

 the Court held that 

a state’s “infringements must be subjected to strict scrutiny and could be 

justified only by proof by the State of a compelling interest.”
206

 

Defending a law that denied unemployment benefits as a result of the 

plaintiff’s Sabbath required a state to satisfy the highest level of scrutiny, 

not just “the barest level of minimal scrutiny that the Equal Protection 

Clause already provides.”
207

 

Despite this helpful language, the claim here needs to be broader 

than one brought under the Establishment Clause, at least to the extent 

that this jurisprudence can reach only interference with the actual 

practice of religion rather than interference in the life of a particular 

religious group. 

Assuming a classification based on religion triggers strict scrutiny, 

the state can still argue that its surveillance policy serves a substantial 

governmental interest,
208

 or, as in Korematsu, a “[p]ressing public 

necessity,”
209

 and that this policy is the least restrictive means of 

achieving that interest.
210

 Again, using the arguments of racial 

discrimination, that interest cannot be religious antagonism. In 

Korematsu, the “pressing public necessity” that justified the disputed 

racially disparate treatment was the falsely stated “apprehension by the 

proper military authorities of the gravest imminent danger to the public 

safety.”
211

 

In the instant case, it appears clear that the NYPD surveillance 

strategy is based on the religious beliefs of the watched communities, 

thereby triggering strict scrutiny review. That said, it would be difficult 

to argue that the protection of the public from acts of terrorism in post-

9/11 New York City is not a “pressing public necessity,” leaving open 

the question of whether the strategy itself is narrowly tailored.
212

 That 
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strategy, to repeat, is to watch Muslims in what the NYPD characterizes 

as public spaces; to search for “unremarkable” Muslims before a crime 

is committed.
213

 This would seem impossibly broad and constitutionally 

unjustifiable.
214 

As demonstrated by the police practices themselves, 

alternatives do exist. Take for example the case of Jose Pimentel, 

arrested on November 19, 2011.
215

 The NYPD had been tracking him for 

nearly two years, but only after he was known to have an interest in 

jihad.
216

 This knowledge was the result of a notification from a 

Schenectady-area police department.
217

 Schenectady police knew of 

Pimentel because of his arrest for stealing credit card information, 

reports of domestic violence in 2008, and three outstanding warrants for 

unpaid alimony.
218

 Pimentel’s “fascination with Islam” was known to 

the local police because he was very upfront about his “radical views” 

and maintained a Web page detailing his beliefs and bomb-making 

methods.
219

 Even before Pimentel relocated to Manhattan, Schenectady 

police notified the NYPD of Pimentel.
220

 Once Pimentel was living in 

Manhattan, he was subject to surveillance and a police informant.
221

 

Pimentel’s arrest does not justify the NYPD surveillance practices, 

however. Instead, it emphasizes the argument of this Article: tracking an 

identified individual Muslim, such as Pimentel, for a legitimate reason is 

within the ambit of constitutional policing, but surveilling all Muslims 

based solely on their religious beliefs is a violation of their constitutional 

rights. 
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A major hurdle to any equal protection suit is standing.
222

 A 

plaintiff must establish that he or she has been “‘personally denied equal 

treatment’ by the challenged discriminatory conduct.”
223

 The injury 

claimed may be a stigma imposed by the discriminatory conduct.
224

 

Under existing law, though, when claiming an injury of stigma, the 

stigma alone is insufficient; there must be “stigma-plus.”
225

 The stigma, 

or taint to one’s name or reputation, must be accompanied by an injury 

to a tangible interest or legal right.
226

 In the past, examples of such an 

injury have been the “loss of employment or the foreclosure of future 

employment opportunities.”
227

 

The type of injuries that Muslims generally have suffered is to their 

religious identity.
228

 Reportedly, the stigmatization that is a consequence 

of continuous police surveillance has had harmful emotional and 

psychological effects on many Muslim individuals.
229

 And the “terrorist 

stereotype” imposed by the NYPD’s surveillance has led some Muslims 

to denounce their religion and culture.
230

 These individuals have also felt 

increased anxiety because of concern for their civil liberties and fear of 

the police, the very people intended to serve and protect.
231

 These 

psychological effects are in addition to the physical violence that has 

plagued many Arab Americans since 9/11.
232

 It would seem that such 

claims individually particularized could be the basis for standing. 

Additionally, take as an example of economic harm the case of 

Mousa Ahmad, whose story was detailed by the AP.
233

 Ahmad was 

forced to close his café in a Moroccan community because a stigma 

imposed by an alleged surveillance operation caused business to 

decline.
234

 Neighbors met with the local police commander in Ahmad’s 

restaurant to complain about a man who sat on a nearby park bench for 

hours each day.
235

 The commander did not confirm the existence of a 
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surveillance investigation, but the inference of surveillance and the 

ensuing taint to Ahmad’s café was enough to drive business away.
236

  

VI. CONCLUSION 

Liberty lies in the hearts of men and women; when it dies there, no 

constitution, no law, no court can save it; no constitution, no law, no 

court can even do much to help it. 

  – Learned Hand 
237

 

 

As New Yorkers enter the 2013 election cycle for City officials, the 

surveillance of New York’s Muslims will continues despite revelations 

of its breadth and depth. Pending legislation for an NYPD inspector 

general with the power to end or limit such surveillance will not pass if 

such authority is vested in an individual outside of the NYPD’s control. 

And any law suit challenging surveillance authority will indubitably 

stumble. This would have been James Madison’s prediction and history 

has shown the prescience of his thinking. The surveillance of New 

York’s Muslim communities by the NYPD is not surprising. The public 

is rightly concerned about terrorism and the NYPD has offered a 

narrative for its protection: homegrown terrorism is a real threat; it starts 

with unremarkable Muslims; we must watch them. Through this 

approach the NYPD believes that it is doing everything it can to prevent 

another attack and escape criticism if one occurs. And there is no 

challenge to this view. Significant numbers of elected officials accept 

the NYPD’s story because it is what their constituents believe, it is 

easier in cases such as this to follow rather than lead, and because they, 

like the public, are civically uneducated.
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 Only the far outnumbered 

Muslims, their elected officials, and several good government groups 

complain. Only reduced public anxiety and education (or a growing 

Muslim population) will change this formula. Or perhaps a reduction of 

national insecurity over the war on terrorism will allow the U.S. 

Attorney General to assert some authority over the NYPD’s surveillance 

strategy. In any event in an age of an ongoing war against terrorism (and 

declining civic education) it is clear that the security concerns of the 

many will outweigh the freedom concerns of the few. That is Madison’s 

message to Jefferson and to us. 
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