
EISEN v. CARLISLE & JACQUELIN

CLASS AciONS-Individual notice required in rule 23(b)(3) ac-
tions-no preliminary hearings on the merits-subclass action
alternatives. __ U.S. , 94 S. Ct. 2140 (1974).

Fundamental jurisprudential questions concerning the class
action reached the Supreme Court in the case of Eisen v. Carlisle
& Jacquelin.' On May 28, 1974 the Court resolved them in a way
that "dealt a lethal blow' 2 to the large class suit.'

The petitioner brought a class action on behalf of himself and
all other odd-lot investors on the New York Stock Exchange dur-
ing a four year period, seeking damages and injunctive relief
against the defendant odd-lot brokerage firms for alleged viola-
tions of the antitrust laws, and against the defendant exchange
for alleged violations of the federal securities laws. The district

1. - U.S. - 94 S.Ct. 2140 (1974) [hereinafter referred to as Eisen].
2. General Motors Corp. v. City of New York, 501 F.2d 639, 658 (2d Cir. 1974)

(Mansfield, J., concurring).
3. All federal class actions must be brought in accordance with rule 23 of the Federal

Rules of Civil Procedure. See Appendix. An action must satisfy the prerequisites of
subsection (a) and in addition the requirements of subsection (b)(1)(A) or (b)(1)(B) or
(b)(2) or (b)(3).

Most large class suits - those with a class consisting of thousands or millions of
claimants each with a claim too small to finance individual litigation - are brought under
subsection (b)(3). These actions arise in such varied contexts as antitrust and securities
fraud litigation, consumer protection (credit, fraud and warranty), civil rights, welfare
rights and environmental protection. They are generated by the "mass production" events
characteristic of modem American life. Hazard, The Effect of the Class Action Device
Upon the Substantive Law, 58 F.R.D. 299, 308 (1972). They present unique administrative
difficulties which are intensified by applying the rules of single plaintiff-single defendant
litigation. Under traditional adversarial standards they raise issues of champerty, e.g.,
Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 571 (2d Cir. 1968) (Lumbard, C.J., dissent-
ing) ("Obviously the only persons to gain from a class suit are not potential plaintiffs, but
the attorneys who will represent them."), solicitation, e.g., Cherner v. Transitron Elec.
Corp., 201 F. Supp. 934 (D. Mass. 1962), and the court's interest in avoiding burdensome
litigation, e.g., H. FRIENDLY, FEDERAL JURIsDICION: A GENERAL VIEW 118-20 (1973) (Judge
Friendly criticizes the use of rule 23(b)(3) to provide a forum for the redress of small claims
as placing an impractical burden on the courts and suggests that injunctive relief is the
proper remedy).

The difficulties are minimized if the class action is considered an exceptional proce-
dure. See, e.g., Dolgow v. Anderson, 43 F.R.D. 472, 481 (E.D.N.Y. 1968), summary judg-
ment rev'd, 438 F.2d 825 (2d Cir.), modified, 438 F.2d 833 (2d Cir. 1970), on remand, 53
F.R.D. 664 (E.D.N.Y. 1971), aff'd per curiam, 464 F.2d 437 (2d Cir. 1972), quoting Kalven
& Rosenfield, The Contemporary Function of the Class Suit, 8 U. Cm. L. REV. 684, 717
(1941) ("The rule 23 class action 'as a way of redressing group wrongs is a semi-public
remedy administered by the lawyer in private practice'-a cross between administrative
action and private litigation."). The procedure has been characterized as a corrective
device to restore the balance between unevenly matched litigants. Homburger, State Class
Actions and the Federal Rule, 71 COLUM. L. REv. 609, 641 (1971).
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court initially determined that the suit could not be maintained
as a class action.4 On appeal, the circuit court first held that the
district court's decision was appealable as a final order.5 In a
second decision, the court of appeals intimated that the peti-
tioner's suit might satisfy the requirements of rule 23, and re-
manded for an evidentiary hearing.6 After conducting hearings,
the district court certified the suit as a class action, and entered
orders intended to fulfill the notice requirements of rule 23. 7 On
appeal, the circuit court reversed the grant of class action status.8

The Supreme Court granted certiorari, and specifically requested

4. The first decision of the district court dismissed the class action (under rule
23(c)(1)) after finding that the plaintiff could not adequately protect the interests of the
class (rule 23(a)(4)), that the proposed notice did not meet the requirements of rule 23
(c)(2) or of due process, that common questions did not predominate over questions
affecting only individual members of the class (rule 23 (b)(3)), and that there were in
general almost insuperable difficulties in the management of the suit as a class action.
Eisen v. Carlisle & Jacquelin, 41 F.R.D. 147 (S.D.N.Y. 1966), rev'd, 391 F.2d 555 (2d Cir.
1968).

5. When his motion for interlocutory review was denied, plaintiff appealed as of right
under 28 U.S.C. § 1291 (1970). On a motion to dismiss the appeal, the circuit court,
finding that the order would for all practical purposes terminate the litigation (plaintiff's
individual claim was for only $70), held that "[w]here the effect of a district court's order,
if not reviewed, is the death knell of the action, review should be allowed." Eisen v.
Carlisle & Jacquelin, 370 F.2d 119, 121 (2d Cir. 1966) [hereinafter referred to as Eisen
I], cert denied, 386 U.S. 1035 (1967).

6. In a widely read opinion elucidating many aspects of the class action procedure,
the court reversed the denial of class action status, retained jurisdiction and remanded
for an evidentiary hearing on the questions of notice, adequate representation, effective
administration of the action and any other matters which the district court considered
pertinent and proper. Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968)
[hereinafter referred to as Eisen II].

7. On remand the district court called on the parties to provide further information
on the issues of manageability and notice, Eisen v. Carlisle & Jacquelin, 50 F.R.D. 471
(S.D.N.Y. 1970), and issued an order allowing the suit to be maintained as a class action,
Eisen v. Carlisle & Jacquelin, 52 F.R.D. 253 (S.D.N.Y. 1971), rev'd 479 F.2d 1005 (2d Cir.
1973). The district court reached this determination by finding that plaintiff was in fact
an adequate representative, and that the suit was manageable as damages could be esti-
mated without the filing of individual claims, the costs of administration would not be
excessive, and once individual claims were satisfied to the extent they were filed, the un-
claimed remainder might be distributed through a "fluid class recovery." See note 8 infra.
It also found that notice could be given through a scheme including publication and
individual notice mailed to the 2,000 investors with the greatest number of transactions
during the period in question and a random 5,000 of the 2,000,000 identifiable individuals
(the total class was estimated at 6,000,000). In addition, Judge Tyler ruled that the costs
of this initial notice would be apportioned between the plaintiff and the defendant follow-
ing a preliminary hearing to determine the plaintiff's likelihood of success at trial on the
merits. This hearing was held, and finding that the plaintiff was more than likely to
prevail at trial or upon a motion for summary judgment, the court assessed the defendants
90% of the cost of notice ($19,548) pending the outcome of the trial. The plaintiff had to
bear the remaining 10%. Eisen v. Carlisle & Jacquelin, 54 F.R.D. 565 (S.D.N.Y. 1972),
vacated, 479 F.2d 1005 (2d Cir. 1973).

8. Eisen v. Carlisle & Jacquelin, 479 F.2d 1005 (2d Cir.) [hereinafter referred to as
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that the parties consider the question of circuit court jurisdic-
tion.9

This casenote will deal with the following class action issues
which the Court considered: the appealability of pre-trial rulings;
the notice requirements of rule 23(c) (2); the propriety of initially
apportioning the cost of notice between the plaintiff and the de-
fendant; the use of preliminary hearings; and the availability of
a subclass action alternative.

Appealability

The Court, per Justice Powell, began consideration of the
case by noting the basic proposition that: "[e]conomic reality
dictates that petitioner's suit proceed as a class action or not at
all."1 Turning to the threshold jurisdictional issue, the Court
found that the district court's order imposing 90% of the notice
costs on the respondents was appealable as a "final decision"

Eisen III], rehearing and rehearing en banc denied, 479 F.2d 1020 (2d Cir. 1973), vacated
and remanded, - U.S. , 94 S.Ct. 2140 (1974). The circuit court accepted the
defendant's appeal of the class action determination on the ground that jurisdiction had
been retained upon the prior remand to the district court, Eisen II, 391 F.2d 555, 570 (2d
Cir. 1968), and as a "collateral order" under 28 U.S.C. § 1291. See Cohen v. Beneficial
Indus. Loan Corp., 337 U.S. 541 (1949). In addition, the court explained that equality of
treatment between plaintiffs and defendants mandated that the certification of a class
action was appealable as an extension of the "death knell" doctrine of Eisen L Eisen In,
479 F.2d 1005, 1007 n.1 (2d Cir. 1973), accord, Kor v. Franchard Corp., 443 F.2d 1301,
1307 (2d Cir. 1971) (Friendly, J., concurring). The "death knell" doctrine is explained at
note 5 supra.

The court held that all readily identifiable absent class members must be given
individual notice at the plaintiff's expense. Inability to finance this notice would result
in the dismissal of the class action. Eisen III, supra at 1015. The cost of mailing notice to

the 2,250,000 absent class members identified by the defendant would have been approxi-
mately $315,000. Eisen, - U.S. - , _ 94 S.Ct. 2140, 2147 (1974).

The court of appeals also held that a preliminary hearing on the merits for the purpose
of apportioning notice costs was not authorized by rule 23 and was conducted in the
district court without jurisdiction. Eisen Im, supra at 1016. The class action was found to
be unmanageable in light of the fact that "fluid class recovery" is not available under rule
23. Furthermore, such a remedy is an unconstitutional violation of due process of law. Id.
at 1016-18. In a "fluid class recovery" damages are calculated for the entire class as an
entity and unclaimed damages are formed into a fund for use in a manner having some
relation to the compensation of the injured parties. See, e.g., Bebchick v. Public Util.
Comm., 318 F.2d 187 (D.C. Cir.) (per curiam) (supplemental opinion), cert. denied, 373
U.S. 913 (1963); cf. West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079 (2d Cir.), cert.
denied, Cotler Drugs, Inc. v. Chas. Pfizer & Co., 404 U.S. 871 (1971) (states were allowed
to recover through their attorneys general on behalf of individuals who had not filed any
claims). In the district court, Judge Tyler discussed the possibility that the odd-lot differ-
ential might be reduced in futuro. Eisen v. Carlisle & Jacquelin 53 F.R.D. 253, 265
(S.D.N.Y. 1971).

9. 414 U.S. 908 (1973).
10. Eisen, - U.S. - , _ 94 S.Ct. 2140, 2144 (1974).
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under 28 U.S.C. § 1291 because it conclusively settled an impor-
tant collateral question which would not merge with the cause of
action on terminal review. The Court, which proceeded entirely
by analogy to the decision in Cohen v. Beneficial Industrial Loan
Corp.," made no attempt to further elucidate the "practical"
construction of finality first announced in that decision, or to set
any limits on the vague "collateral order" doctrine.12 This is un-
fortunate, because the need for the doctrine has been questioned
in light of the interlocutory review available since 1958 under
§ 1292(b), 13 and because at least some circuits were anticipating
"some measure of certainty" from this latest ruling."

The type of notice required under the rule was similarly held
reviewable, apparently through discretionary application of pen-
dent jurisdiction. The Court noted that it was not considering the
issues of manageability 5 and fluid class recovery," and therefore
did not have to determine whether they were properly before the
court of appeals under the theory of "retained jurisdiction".1 7

Because the particular facts of the case presented only the issue
of notice, and because the petitioners' class action was not dis-
missed with prejudice, the decision did not determine on what
facts, or whether at all, a class action determination may be
considered so unconditional as to be appealable."

11. 337 U.S. 541 (1949) (a derivative action in which the defendant corporation was
allowed to appeal the denial of a motion to require the plaintiffs, pursuant to a state
statute, to post security to assure their ability to pay taxable costs in the amount of
$125,000).

12. The vague borders of the doctrine are exemplified by Gillespie v. United States
Steel Corp., 379 U.S. 148 (1964), wherein it was candidly stated "that it is impossible to
devise a formula to resolve all marginal cases coming within what might well be called
the 'twilight zone' of finality." Id. at 152.

13. Interlocutory Appeals Act of 1958, 28 U.S.C. § 1292(b) (1970).
14. Kohn v. Royall, Koegel & Wells, 496 F.2d 1094, 1095 (2d Cir. 1974).
15. Manageability is pertinent to the "superiority" finding required in a (b)(3) ac-

tion. See rule 23 (b)(3)(D) in the Appendix.
16. See note 8 supra.
17. Eisen, - U.S. 94 S.Ct. 2140, 2150 n.10 (1974).
18. Justice Jackson, in Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546

(1949) included a qualification that "[t]he effect of the statute is to disallow appeal from
any decision which is tentative, informal or incomplete. Appeal gives the upper court a
power of review, not one of intervention. So long as the matter remains open, unfinished
or inconclusive, there may be no intrusion by appeal." Rule 23(c)(1) specifically states
that "[a]n order under this subdivision may be conditional, and may be altered or
amended before the decision on the merits."

Justice Jackson further stated this caveat: "But we do not mean that every order
fixing security is subject to appeal. Here it is the right to security that presents a serious
and unsettled question. If the right were admitted or clear and the order involved only an
exercise of discretion as to the amount of security . . . appealability would present a
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Interlocutory appeal, the product of a delicate balancing of
fairness to a party and the conservation of judicial resources
through avoidance of piecemeal review, serves to mark the
bounds of district court discretion. The right has substantial im-
pact on the flexibility of rule 23 in accommodating a variety of
litigation and in evolving to meet the changing needs of society
and the judiciary. An early commentary suggested that class ac-
tion determinations should be certified under § 1292(b). 1 The
general forbearance from certifying appeals following class action
determinations" reflects the fact that rule 23 clearly vests discre-
tion in the district court.

Eisen I was the first case to announce a common sense excep-
tion, called the "death knell doctrine," to the "finality" rule for
cases where the individual claim is so small that the plaintiff
cannot proceed on it alone following an order that a class action
may not be maintained.2' In Eisen III the Second Circuit again
broke new ground by allowing a defendant to appeal a class action
certification. 22 Subsequent decisions in the Second Circuit, how-
ever, indicate a difference of opinion within the panel as to the
precise criteria for such an appeal.

In Herbst v. International Telephone & Telegraph Corp.,23
for example, Judge Lumbard allowed a defendant to appeal from
an order granting class standing on the ground that "ludicial
efficiency requires that appellate review be made before the par-
ties and district courts have spent considerable time, effort, and
money, on such action." In Kohn v. Royall, Koegel & Wells, 2'

different question." Id. at 547. In Eisen the right of the district court to initially allocate
notice costs to defendants in appropriate circumstances was uncontested. Only the appli.
cation in the instant case was challenged. Reply Brief for Petitioner at 27, Eisen, - U.S.

94 S.Ct. 2140 (1974). Of course, orders requiring much greater expenditures have
been considered interlocutory. Brief for the Petitioner at 24-25, n.8, Eisen, supra.

19. Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the
Federal Rules of Civil Procedure (I), 81 HARv. L. Rav. 356, 390 n.131 (1967).

20. Contra, Katz v. Carte Blanche Corp., 496 F.2d 747 (3d Cir. 1974).
21. Accord, Shayne v. Madison Sq. Garden Corp., 491 F.2d 397 (2d Cir. 1974) (indi-

vidual trebled damages claim of $7,482 too substantial for the denial of class action
certification to sound the "death knell" of the action); Korn v. Franchard Corp., 443 F.2d
1301 (2d Cir. 1971) (denial appealable when individual claim was for $386). Contra, King
v. Kansas City S. Indus., Inc., 479 F.2d 1259 (7th Cir. 1973) (per curiam); Hackett v.
General Host Corp., 455 F.2d 618 (3d Cir.), cert. denied, 407 U.S. 925 (1972).

22. Contra, Thill Sec. Corp. v. New York Stock Exch., 469 F.2d 14 (7th Cir. 1972);
Walsh v. City of Detroit, 412 F.2d 226 (6th Cir. 1969) (per curiam).

23. 495 F.2d 1308 (2d Cir. 1974). Danaher, J., concurred dubitante, id. at 1317, and
Mulligan, J., concurring, expressed grave doubt that the order was appealable, id. at 1325.

24. Id. at 1313. The judge was also influenced by the possibility of a settlement
foreclosing appellate review and thereby frustrating the exercise of the court's supervisory
powers. Id.

25. 496 F.2d 1094 (2d Cir. 1974) (suit under Title VII of the Civil Rights Act of 1964

[Vol. 3, 1975]
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Chief Judge Kaufman observed that, in view of the court's "re-
tained jurisdiction," the decision in Eisen III did not rest on a de
novo determination of appealability. 2 Three requirements were
distilled from the Herbst decision which must be met for an im-
mediate appeal under § 1291: (1) the class action determination
must be "fundamental to the further conduct of the case" (a
denial of class status would have satisfied the "death knell" doc-
trine of effective dismissal) (2) review of the order must be "sepa-
rable from the merits" and (3) the order must cause "irreparable
harm to the defendant in terms of time and money spent in de-
fending a huge class action. '27

After the Supreme Court rendered its decision in Eisen, the
Second Circuit in General Motors Corp. v. City of New York, 28

again applied the Kohn-Herbst tripartite analysis to an appeal
from an order granting class standing. In finding that the case
failed to satisfy any of the three requirements for a § 1291 appeal,
the court saw Eisen as "a reaffirmation of the exceptional circum-
stances required to justify departure from the 'final judgment'
rule .... ,,21 Eisen reviewed a "finite and conclusive determina-
tion of judicial power" under rule 23(c)(2). In contrast, the court
noted that a 23(c)(1) determination is a "discretionary decision,
the propriety of which will necessarily vary from case to case."3

Arguably, manageability problems, which call by necessity on
judicial inventiveness for their solution, and the district court's
determinations under 23(a) and (b) generally,31 which involve
conditional decisions on questions of fact, should also be distin-
guished from the notice requirements found reviewable in Eisen.

The Notice Requirements of Rule 23(c)(2)

After accepting the appeal, the Court in Eisen turned to the
notice requirements of rule 23(c)(2), which reads:32

In any class action maintained under subdivision (b)(3), the

alleging sex discrimination in a law firm's hiring and internal employment policies).
26. Id. at 1098.
27. Id.
28. 501 F.2d 639 (2d Cir. 1974).
29. Id. at 646. The court noted the narrow application of the Cohen doctrine in Eisen

which was limited to the notice question. Id. at 646 n.14.
30. Id. at 647.
31. Judge Kaufman, for example, considered that the burden of "complex, indeed

often impressionistic, decisions" in the course of a class action "cannot serve as justifica-
tion for immediate appellate review." Id. at 644 n.12.

32. The Advisory Committee Notes, Amendments to Rules of Civil Procedure, 39
F.R.D. 69, 107 (1966) explains that the purpose of this mandatory notice is "to give the
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court shall direct to the members of the class the best notice
practicable under the circumstances, including individual no-
tice to all members who can be identified through reasonable
effort. The notice shall advise each member that (A) the court
will exclude him from the class if he so requests by a specified
date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member
who does not request exclusion may, if he desires, enter an ap-
pearance through his counsel.

The Court held that the unambiguous language of the rule re-
quired that individual notice, as "the best notice practicable,"
must be mailed to all class members who could be identified
through reasonable effort. Thus for the class action to proceed in
this case, 2,250,000 absent class members would have had to be
sent notice. As the Court's promulgation of the Federal Rules of
Civil Procedure establishes neither their constitutionality nor
their validity,33 it is not at all clear that the Court was bound to
follow, as though it were a congressional statute, the exact word-
ing of the rule. Regardless, it should be noted that the Court chose
to emphasize the "best notice" language, and to ignore the quali-
fier "practicable under the circumstances."

Justice Powell summarily disposed of the three arguments
the petitioner offered in favor of dispensing with individual notice
and allowing published notice combined with random individual
notice to be substituted in this type of case. The arguments were:
first, that requiring individual notice was contrary to the public's
interest in the enforcement of the antitrust and securities laws in
that such a requirement would terminate the litigation; second,
that individual notice is unnecessary because no absent class
member has a large enough interest in the matter to justify sepa-
rate litigation after opting-out of the action; and third, that ade-
quate representation rather than notice is the hallmark of due
process in a class action. Justice Powell side-stepped these practi-
cal considerations and relied on a strict reading of the rule itself

members in a subdivision (b)(3) class action an opportunity to secure exclusion from the
class." This is to facilitate the chief innovation of the 1966 amendment which extended
the judgment to include all members of the class. The committee aimed at minimizing
instances of so-called "one-way" intervention in "spurious" actions in which plaintiffs
were allowed by some courts to enter the action after decision on the merits, e.g., York v.
Guaranty Trust Co., 143 F.2d 503 (2d Cir. 1944) (dicta), rev'd on other grounds, 326 U.S.
99 (1945).

33. Mississippi Publish. Corp. v. Murphree, 326 U.S. 438,444 (1945); accord, Amend-
ments to Rules of Civil Procedure for the United States District Courts, 383 U.S. 1029,
1032 (1966) (Black, J., dissenting).

[Vol. 3, 1975]
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- "[tihere is nothing in rule 23 to suggest that the notice re-
quirements can be tailored to fit the pocketbooks of particular
plaintiffs."34 In response to the plaintiff's arguments he noted
only that, upon notice, a class member might choose to partici-
pate in the management of the action. 5 Justice Powell felt that,
if adequacy of representation could substitute for individual no-
tice, then by the same reasoning, it might also be substituted for
publication, and in that case no notice would have to be provided
at all.

The notice requirements of rule 23(c)(2) are only one part of
the assurance of fairness to the absent class. Mandatory notice
was designed to provide an opt-out election in 23(b)(3) actions,
on the assumption that classes proceeding solely under this sub-
division, rather than under (b) (1) or (b) (2), would be less cohesive
and more difficult to represent adequately. Its purpose was to
effectuate a judgment binding on all of the remaining class mem-
bers.36 At the time of notice, when proceeding under 23(b)(3), it
has already been determined that the members of the class do not
have an important interest in individually controlling the prose-
cution of separate actions. 37 Discretionary notice under rule 23

34. Eisen, - U.S. - , _ 94 S.Ct. 2140, 2152 (1974).
35. Rule 23(c)(2) provides for such participation in that a class member is informed

of his right to "enter an appearance through his counsel." Since the average claim was
estimated at $3.90, Eisen 111, 479 F.2d 1005, 1010 (2d Cir. 1973), the costs of counsel would
be excessive even for this limited purpose.

36. See Advisory Committee Notes, Amendments to Rules of Civil Procedure, 39
F.R.D. 69, 106-07 (1966). It is instructive to note an earlier draft of the amendment which
was less inclusive in its notice provision: "To afford members of the class an opportunity
to request exclusion, the court shall direct that reasonable notice be given to the class,
including specific notice to each member known to be engaged in a separate suit on the
same subject matter with the party opposed to the class." Preliminary Draft of Proposed
Amendments to Rules of Civil Procedure for the United States District Courts, 34 F.R.D.
325, 386 (1964).

37. This determination is part of the superiority criterion, FED. R. Civ. P. 23 (b)(3)
(A). The rule also requires that common questions predominate over questions affecting
individual members, id. at 23(b)(3), and that the claims of the representative who will
fairly and adequately protect the interests of the class, rule 23(c)(4), are typical of those
of the class, id. at 23(a)(3). In short, the 23(b)(3) action is not synonymous with the pre-
amendment "spurious" class action which allowed for merely the equivalent of permissive
joinder. Under the former rule there was merely a codification of the abstruse "privity"
concept, Homburger, State Class Actions and the Federal Rule, 71 CoLum. L. REv. 609,
629 (1971). The new rule was intended to substitute functional considerations for the jural
relations which were the formative elements of the class action under its predecessor. The
23(c)(2) section is inconsistent with that purpose: "an overly rigid scheme of notification"
injecting "a disturbing mechanistic element into the functional approach of the rule." Id.
at 630.

The 1966 amendment intends that all class members, excepting those who might
choose to be excluded in some cases, will be bound by the decision, and that collateral
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(d)(2) is available at any time to keep the class informed and to
encourage intervention if necessary. Finally, notice of any pro-
posed compromise or settlement is mandatory under rule 23 (e)
and the res judicata effect of a judgment may be collaterally
attacked on due process grounds in a subsequent action.

In ruling that all readily identifiable class members must be
given individual notice, Eisen is contrary to earlier authority
which held that the manner of notice should only be decided on
the circumstances of each case.38 Justice Powell reviewed Mullane
v. Central Hanover Bank & Trust Co.," the leading case on no-
tice, and Schroeder v. City of New York,4" cases he cited for the
general proposition that notice by publication will not suffice
where names and addresses are available. Mullane makes it clear
that due process requires "notice reasonably calculated, under all
the circumstances, to apprise interested parties. . . .But if with
due regard for the practicalities and peculiarities of the case these

attack will be minimized. In ignoring these purposes and the functional method of class
formation outlined above, some courts have reached the extreme of requiring that class
members opt-in to the class by filing proofs of claim, e.g., Brennan v. Midwestern United
Life Ins. Co., 450 F. 2d 999 (7th Cir. 1971), cert. denied, Herriman v. Midwestern United
Life Ins. Co., 405 U.S. 921 (1972); Philadelphia Elec. Co. v. Anaconda Amer. Brass Co.,
43 F.R.D. 452 (E.D. Pa. 1968). The opt-in alternative has been endorsed in the AMERICAN
COLLEGE OF TRIAL LAWYERS REPORT AND RECOMMENDATIONS OF THE SPECIAL COMMITTEE ON
RuLE 23 OF THE FEDERAL RULES OF CIVIL PROCEDURE 2-3 (1972). To the extent that this has
already been implemented "there appears to be a fundamental inconsistency in providing,
on the one hand, that a member who fails to request exclusion shall be included in the
class and, on the other hand, that a member who fails to file a proof of claim shall be
excluded from any recovery." Kom v. Franchard Corp., 50 F.R.D. 57, 60 (S.D.N.Y. 1970),
motion to dismiss appeal denied, 443 F.2d 1301 (2d Cir. 1971), rev'd on the merits, 456
F.2d 1206 (2d Cir. 1972). Opt-in notice or a requirement of pre-trial proofs of claim would
reduce the class action to precisely the permissive joinder device it was before amendment.

38. See, e.g., West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079, 1090 (2d Cir.), cert.
denied, Cotler Drugs, Inc. v. Chas. Pfizer & Co., 404 U.S. 871 (1971); Kaplan, A Prefatory
Note, 10 B.C. IND. & COM. L. REV. 497, 499 (1969). But see, Comment, Can Due Process
Be Satisfied by Discretionary Notice in Federal Class Actions?, 4 CnEIGHTON L. REV. 268,
302-03 (1971) (suggesting a system of mandatory individual notice, intervention by right,
and a bar to collateral attack as to adequacy of representation in all class actions).

39. 339 U.S. 306 (1950). "The reasonableness and hence the constitutional validity
of any chosen method may be defended on the ground that it is in itself reasonably certain
to inform those affected [citation omitted], or, where conditions do not reasonably permit
such notice, that the form chosen is not substantially less likely to bring home notice than
other of the feasible and customary substitutes." Id. at 315. The Court in Eisen distorted
this passage by quoting only the portion preceeding the citation. Eisen, - U.S. -,

, 94 S.Ct. 2140, 2151 (1974).
Rule 23(c)(2) was intended to fulfill the due process standards set out in Mullane and

other cited cases. Advisory Committee Notes, Amendments to Rules of Civil Procedure,
39 F.R.D. 98, 107 (1966).

40. 371 U.S. 208 (1962). The case is easily distinguished from Eisen as Schroeder was
one of a small group of property owners.
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conditions are reasonably met, the constitutional requirements
are satisfied."41 In view of this broad language, and as Mullane
took into account the financial burden of the notice required, the
Court could have liberally construed rule 23(c)(2) as merely sug-
gesting that individual notice may be an appropriate method in
some cases. This would have accorded with suggestions by com-
mentators that the analysis focus on the rights of the parties
rather than the facile "identified through reasonable effort" cri-
teria." A strict construction of the rule results not in a reasoned
analysis of due process rights, but in the primacy of the subsidi-
ary consideration - the ease of identifying the class members.43

The Mullane decision specifically approved relaxing due pro-
cess protection where the state has an interest in the action, even
if that interest is less than compelling.44 Since the advent of the
"fluid recovery" and the parens patriae suit, defendants have
made much of the specific phrase in the Clayton Act which pro-
vides for a recovery by any injured person of "threefold the dam-
ages by him sustained."45 They assert that this provision is "es-
sentially compensatory."46 The Court, however, explicitly held in

41. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950) (empha-
sis added). The case also refers to "notice and opportunity for hearing appropriate to the
nature of the case." Id. at 313 (emphasis added).

42. See Maraist & Sharp, Federal Procedure's Troubled Marriage: Due Process and
the Class Action, 49 TEx. L. REv. 1, 14-15 (1970); Note, Eisen HI: Fluid Recovery, Con-
structive Notice and Payment of Notice Costs by Defendant in Class Action Rejected, 73
CoLUtm. L. REv. 1641, 1652 (1973); Note, Managing the Large Class Action: Eisen v.
Carlisle & Jacquelin, 87 HARv. L. REV. 426, 440 (1973); Note, Class Actions Under Federal
Rule 23(b)(3)-The Notice Requirement, 29 MD. L. REv. 139, 154 (1969).

43. If only reasonable effort is required for identification, why should more be re-
quired to notify those identified? By the same token the strict interpretation illogically
required individual notice to some, while no notice at all may suffice for others. In trying
to resolve such patent inconsistency, notice by publication to a large unidentifiable class
is likely to come under attack. See Eisen I1, 479 F.2d 1005, 1017 (2d Cir. 1973); cf. Eisen,

- U.S. -, _ 94 S.Ct. 2140, 2151 n.12 (1974).
Another effect of the emphasis on ease of identifying class members may be the

imposition of new limitations on the definition of an ascertainable class. In view of the
Court's holding on early 23 (c)(1) determinations, see note 87 infra, and the ban on
preliminary hearings on the merits, there would be an especially effective argument to bar
a suit in which the size of the class depended on factual determinations. See, e.g.,
Richland v. Cheatham, 272 F. Supp. 148 (S.D.N.Y. 1967) (the class consisted of purchas-
ers of stock at an allegedly inflated price and the factual question presented was how long
the allegedly manipulative activities affected the market price).

44. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313-14 (1950) (where
the state's interest was in its fiduciaries getting to a final settlement).

45. Clayton Act § 4, 15 U.S.C. § 15 (1970).
46. Malina, Fluid Class Recovery as a Consumer Remedy in Antitrust Cases, 47

N.Y.U. L. REv. 477, 491 (1972).
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Fortner Enterprises, Inc. v. United States Steel Corp.4" that the
Clayton Act serves a deterrent as well as a compensatory func-
tion, and in a later case has endorsed the use of the class action
to prevent unjust enrichment and to deter violations of the anti-
trust laws.4" In Eisen the federal interests were the public policies
expressed in the antitrust and securities laws, and Judge Tyler
specifically considered these in his cost apportionment analysis
in .the district court.49 In a time of great inflation these public
interests weigh heavily against the individuals' interest in no-
tice. 0

Without individual notice it may be desirable to conduct a
more careful inquiry into the adequacy of representation. 1 The
Eisen Court, rejecting the petitioner's argument that adequacy of
representation can cure notice defects,52 held that both are re-
quirements of the class action. The Court made no mention of
Hansberry v. Lee, 3 in which the Court said, one "is justified in

47. 394 U.S. 495 (1969). "As the special provision awarding treble damages to suc-
cessful plaintiffs illustrates, Congress has encouraged private antitrust litigation not
merely to compensate those who have been directly injured but also to vindicate the
important public interest in free competition." Id. at 502. The law contains prima facie
and tolling provisions to facilitate this result.

48. Hawaii v. Standard Oil Co., 405 U.S. 251 (1972). "Rule 23 of the Federal Rules
of Civil Procedure provides for class actions which may enhance the efficacy of private
actions by permitting citizens to combine their limited resources to achieve a more power-
ful litigation posture." Id. at 266. As to securities fraud actions, see 3 L. Loss, SECURmES
REGULAMTON 1819-24 (2d ed. 1961). "The ultimate effectiveness of the federal remedies,
when the defendants are not prone to settle, may depend in large measure on the applica-
bility of the class action device." Id. at 1819. Contra, Handler, The Shift from Substantive
to Procedural Innovations in Antitrust Suits-The Twenty-Third Annual Antitrust
Review, 71 COLUM. L. REv. 1, 10 (1971) (emphasizing judicial efficiency, Professor Handler
believes that "the rule becomes counter-productive whenever it serves to escalate the
litigation process.") See generally Blecher, Is the ClassAction RuleDoing the Job? (Plain.
tiff's Viewpoint), 55 F.R.D. 365 (1972) (asserting that the need for class actions as a
deterrent is greatest when plaintiffs are unlikely to pursue their claims, and favoring the
parens patriae device).

49. Eisen v. Carlisle & Jacquelin, 52 F.R.D. 253, 270 (S.D.N.Y. 1971), rev'd., 479 F.2d
1005 (2d Cir. 1973).

50. See Note, Managing the Large Class Action: Eisen v. Carlisle & Jacquelin, 87
HAv. L. REv. 426, 433 (1973) (suggesting that the government has as well, a "general
affirmative interest in providing a mechanism to resolve grievances involving large num-
bers of individually small claims." Id. at 435); cf., Note, The Rule 23(b)(3) Class Action:
An Empirical Study, 62 GEo. L.J. 1123, 1166-70 (1974) (suggesting a consumer protection
statute dispensing with all notice requirements when proof of all individual damages and
compensation for all class members is not feasible).

51. See Maraist & Sharp, Federal Procedure's Troubled Marriage: Due Process and
the Class Action, 49 TAx. L. REv. 1, 22-24 (1970).

52. Eisen, - U.S. _ - , 94 S.Ct. 2140, 2152 (1974).
53. 311 U.S. 32 (1940) (where petitioner was successful in collateral attack of a class

action judgment on due process grounds).
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saying that there has been a failure of due process only in those
cases where it cannot be said that the procedure adopted, fairly
assures the protection of the interests of absent parties who are
to be bound to it.""5 All members of the class are in fact before
the court in the person of the representative. The logic of
Hansberry was relied on in a series of decisions55 and in a recent
proposal for a functional due process approach which suggested
that inadequate notice should be discounted when a judge has not
abused his discretion in determining that representation is ade-
quate. 6 The implication of the Hansberry decision, that notice is
not critical to a binding judgment in a class action, is now appar-
tently outdated.17

Mullane suggested still another principle which could have
provided justification for the limited notice scheme employed by
the district court. In cases where there are many individuals,
each with a small and similar interest, reaching most of those
with an interest in objecting to any aspect of the case will safe-
guard the interests of all.59 If each claim is too small to warrant
individual litigation and each raises precisely the same questions
of fact and law, there is simply no need, for example, to question
2,250,000 claimants to find out whether there are any who object.

The circuit court relied on the fact that individual claims
would not be financially practicable as a basis for rejecting the
petitioner's claim in Eisen II that the suit could be maintained
under subsection 23 (b) (1) (A). The court reasoned that inconsist-
ent or varying adjudications, against which (b) (1) (A) safeguards,
could not arise without the possibility of individual suits." In

54. Id. at 42.
55. E.g., West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079 (2d Cir.), cert. denied,

Cotler Drugs, Inc. v. Chas. Pfizer & Co., 404 U.S. 871 (1971); Booth v. General Dynamics
Corp., 264 F. Supp. 465 (N.D. Ill. 1967).

56. Note, Collateral Attack on the Binding Effect of Class Action Judgments, 87
HARv. L. REv. 589, 604-05 (1974); cf., Katz v. Carte Blanche Corp., 496 F.2d 747, 766 (3d
Cir. 1974) (Seitz, C. J., dissenting) ("The district court must exercise its informed discre-
tion in making. . . rule 23(b)(3). . . findings and can be reversed as to the propriety of
these findings only for abuses of discretion [citation omitted].").

57. It is improper to conclude that as a result of the individual notice required by
Eisen, a court can now dispense with adequacy of representation. The Tenth Circuit,
however, distinguished Eisen as speaking to the requirements of the rule, not the Constitu-
tion, and held that adequate representation is not a prerequisite for a binding judgment
where the party seeking collateral relief has received the notice required by rule 23(c)(2)
and an additional opportunity to opt out after notice of the terms of the settlement. In re
Four Seasons Sec. Laws Litig., 502 F.2d 834, 843 (10th Cir. 1974).

58. See note 7 supra.
59. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 319 (1950).
60. Eisen II, 391 F.2d 555, 564 (2d Cir. 1968).
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Eisen III, the court rejected the logical extension of this position
and failed to find that individual notice for the purpose of allow-
ing members of the class to opt-out and bring suit individually
would be of little use in the case." The court thus entertained two
totally inconsistent expectations of the absent class. Through
notice requirements allegedly imposed for the protection of the
class, the court by its own admission denied its members any
redress.

If the due process rights of the plaintiffs were before the
Court, the due process holdings of Mullane and Schroeder would
nevertheless have been inapplicable to the procedural due process
issue involved. The narrow concept of "jurisdictional due process
that assures fairness in acquiring adjudicatory power over parties
with adversarial interests" was at issue in the two cited cases. 2

The default judgments at issue were judgments which bound a
party whose interests had not been represented. The class action,
on the other hand, is designed to be an exception to the principles
of procedural law that hold that each individual is free to deter-
mine whether, when and how to enforce his substantive rights,
and that each is entitled to a day in court before his rights are
affected by a judgment.63 It provides representation and relies on
notice merely to assure the adequacy of that representation.14

If the Court has in fact ruled that due process requires indi-
vidual notice, then the damage to the class action procedure is
severe. Congress is foreclosed from enacting legislation which ei-
ther changes the rule or creates exceptions for particular types of
cases. Under a due process rule a strong case could be made for
mandatory notice in (b)(1) and (b)(2) actions where there are in
some cases advantages to an opt-out procedure."' By comparison,

61. In fact, the respondents claimed standing to raise the due process notice issue in
part based on their interest in obtaining ajudgment with res judicata effect for all putative
plaintiffs. Respondents' Brief at 61, Eisen, - U.S. -, 94 S.Ct. 2140 (1974). This
argument assumes the possibility that other suits can be brought. The respondents' only
additional asserted basis for standing was the questionable argument that it attached to
their attorneys as officers of the court. Id. at 61 n.21.

62. Homburger, Private Suits in the Public Interest in the United States of America,
23 BUFF. L. REv. 343, 364 (1974).

63. Weinstein, Revision of Procedure: Some Problems in Class Actions, 9 BUFF. L.
REV. 433 (1960).

64. The Illinois class action statute, ILL. ANN. STAT. ch. 110, § 52.1 (Smith-Hurd
1968), approves dispensing with notice of the dismissal or compromise of a class action
upon a showing of good cause. The Illinois class action is almost entirely a common law
procedure and the cases show that due process requires notice only of defendants. See,
e.g., Newberry Library v. Board of Educ., 387 Ill. 85, 55 N.E.2d 147 (1944).

65. Ostensibly a (b)(1) or (b)(2) class will have less interest in separate actions and

[Vol. 3, 1975]
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due to the inability of individual members in a massive (b)(3)
action to pursue suits of their own, there is rarely a reason for any
of them to opt-out of the class. Although the majority of jurisdic-
tions had read rule 23 (d) (2) literally as requiring only discretion-
ary notice in (b) (1) and (b) (2) cases,68 the Second Circuit in Eisen
II announced a contrary position. 7 The Supreme Court's Eisen
decision has already been cited as authority for a requirement of
individual notice to identifiable class members in a rule 23 (b)(2)
civil rights action." This is a dangerous misconstrual of the
Court's opinion. As the due process issues were not properly ex-

is likely to be more cohesive than a (b)(3) class. The (b)(3) action, on the other hand, was
originally intended as a matter of judicial efficiency to "achieve economies of time, effort,
and expense, and promote uniformity of decision." Advisory Committee Notes, Amend-
ments to Rules of Civil Procedure, 39 F.R.D. 69, 102-03 (1966). In practice, however, the
massive (b)(3) action often has maximal cohesiveness. On the other hand, class members
may have compelling interests in being excluded from a judgment in which individual
adjudications might establish incompatible standards to govern the opponent's conduct
(a (b)(1)(A) case), e.g., Hansberry v. Lee, 311 U.S. 32 (1940) (a classic case of class
members with identical rights, but adverse interests), or where a decision might preclude
other members as a practical matter (a (b)(1)(B) case), e.g., when claims are made by
numerous persons against a fund insufficient to satisfy all claims, or where a party has
taken action or refused to take action with respect to a class (a (b)(2) case).

66. Hammond v. Powell, 462 F.2d 1053 (4th Cir. 1972) (debtors' constitutional chal-
lenge to the state's "claim and delivery statute"); Yaffe v. Powers, 454 F.2d 1362 (1st Cir.
1972) (police surveillance and photography); Richerson v. Fargo, 18 Fed. Rules Serv.2d
1169 (E.D. Pa. February 5, 1974) (racial discrimination); Paddison v. Fidelity Bank, 60
F.R.D. 695 (E.D. Pa. 1973) (sex discrimination); cf., Polston v. Metropolitan Life Ins. Co.,
18 Fed. Rules Serv.2d 1032 (W.D. Ky. March 11, 1974) (discretionary notice required in a
(b)(2) sex discrimination case where the class was dispersed over a wide area); Ostapowicz
v. Johnson Bronze Co., 54 F.R.D. 465 (W.D. Pa. 1972) (imposing discretionary notice
requirements for due process purposes in a sex discrimination case).

67. 391 F.2d 555, 564-65 (2d Cir. 1968) (notice is required in all class actions as a
matter of due process); accord, Zachary v. Chase Manhattan Bank, 52 F.R.D. 532
(S.D.N.Y. 1971) (requiring notice in a large (b)(1) consumer class action). The case,
however, should be characterized as a "false" (b)(1) action because the finance charge
exacted by defendant was either legal or illegal as to all members; the argument for
(b)(1)(B) certification in such a case was rejected in Eisen II, and as to (b)(1)(A), which
is analagous to joinder under rule 19 (a)(2)(ii), Advisory Committee Notes, Amendments
to Rules of Civil Procedure, 39 F.R.D. 69, 100 (1966), inconsistent adjudications would not
lead to incompatible standards for the opponent, but merely to recoveries for only some
of the equivalently situated class members. Contra, Kohn v. Royall, Koegel & Wells, 496
F.2d 1094, 1099 (2d Cir. 1974).

68. Cruz v. Estelle, 497 F.2d 496 (5th Cir. 1974) (case remanded for a preliminary
evidentiary hearing on, inter alia, "whether or not funds are needed, and if so are available
to provide individual notice to identifiable class members." Id. at 499. This is especially
disturbing as the case involved a prisoner who filed his original petition pro se, written
on toilet tissue. Id. at 498. He sought to represent the class of Texas prisoners "who either
are adherents to the Buddhist faith or who wish to explore the gospel of Buddhism." Id.
at 497 n.3). The case suggests the undecided question of whether a class representative
proceeding in forma pauperis, could require the state to bear the cost of individual notice
to identifiable class members.
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plored in the opinion, the holding must be limited to (b)(3) ac-
tions. Thus the petitioner in Eisen might have gone to trial on the
issue of liability as a (b) (1) class and would not have been subject
to the notice burden. Then, if the respondents were found liable,
the petitioner under rule 23 (c)(4)(A) could have proceeded to the
issue of damages as a (b)(3) class.69 It is likely, however, that the
Court intended to foreclose such use of rule 23(c)(4) (A) by estab-
lishing the requirement of early notification. 0

The Cost of Notice

The Court's holding on who should bear the cost of providing
notice was concise. With the possible exception of situations in-
volving a preexisting fiduciary relationship between the parties,
the plaintiff must pay for notice "as part of the ordinary burden
of financing his own suit."7

Rule 23 itself does not address the question of who should
make the initial outlay for notice costs. Many courts had assumed
that the class representative should pay. 2 A number of others had
deemed apportionment appropriate.73 Courts have more readily
assigned the the whole or partial burden to a defendant who was
a fiduciary, as in a stockholder's derivative suit,74 or where there
were alleged violations of fundamental or civil rights.7"

69. See Brief for the Petitioner at 36-38, Eisen, - U.S. -, 94 S.Ct. 2140 (1974).

Note that rule 23 (c)(4)(A) permits a class action to be maintained with respect to particu-
lar issues.

70. See note 87 infra. The necessity for early notification, as a bar to the use of the

preliminary hearing, would frustrate this bifurcated trial technique as well, and also bar

deferment of (c)(1) determinations, e.g., in a "test case" procedure, and the various

suggestions for the postponement of notice. E.g., Alameda Oil Co. v. Ideal Basic Indus.,

326 F. Supp. 98 (D. Colo. 1971), dismissed, 337 F. Supp. 194 (D. Colo. 1972).

71. Eisen, - U.S. -. 94 S.Ct. 2140, 2153 (1974).

72. See, e.g., Eisen 1m, 479 F.2d 1005 (2d Cir. 1973); Buford v. American Fin. Co.,

333 F. Supp. 1243 (N.D. Ga. 1971). See also Kaplan, Continuing Work of the Civil Com-

mittee: 1966 Amendments of the Federal Rules of Civil Procedure (I), 81 HAnv. L. REV.

356, 398 n.157 (1967); 7A C. WmOrHT & A. MiLLmi, FEDERAL PRACIcE AND PROCEDURE 168
(1972).

73. See, e.g., Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968), cert. denied, 395 U.S.

977 (1969); Lamb v. United Sec. Life Co., 59 F.R.D. 44 (S.D. Iowa 1972); Feder v. Harring-

ton, 52 F.R.D. 178 (S.D.N.Y. 1970); Berland v. Mack, 48 F.R.D. 121 (S.D.N.Y. 1969).

74. E.g., Dolgow v. Anderson, 43 F.R.D. 472 (E.D.N.Y. 1968), summary judgment

rev'd., 438 F.2d 825 (2d Cir.), modified, 438 F.2d 833 (2d Cir. 1970), on remand, 53 F.R.D.

664 (E.D.N.Y. 1971), aff'd., 464 F.2d 437 (2d Cir. 1972).
75. E.g., Ostapowicz v. Johnson Bronze Co., 54 F.R.D. 465 (W.D. Pa. 1972) (sex

discrimination case where the court considered plaintiff's ability to pay and the likelihood

of success on the merits and decided that where plaintiff established a prima facie case

the costs should be shared equally between the plaintiff and the defendant); Battle v.

Municipal Housing Auth., 53 F.R.D. 423 (S.D.N.Y. 1971) (refusal to rent apartments as
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If defendants are given a hearing on notice costs, then due
process should not bar cost allocation, even though they may not
succeed in recovering the costs should they prevail on the mer-
its."6 Eisen, however, has established an inflexible rule declaring
that allocation is impermissable when the action is truly adver-
sarial. It is for this reason that the individual notice requirements
will be so detrimental to large class actions. It is unfortunate that
a rule of such significance has been adopted without a reasoned
analysis and by relying simply on the single plaintiff-single defen-
dant paradigm.77 Although cases involving a pre-existing fidu-
ciary duty may be excepted, 7 the decision apparently bars excep-
tions in furtherance of other legislative policies, such as in securi-
ties fraud, civil rights and treble damage actions. 7

1

Under the Eisen ruling, a plaintiff with insufficient funds
should be dismissed as an inadequate representative. 0 In some
cases this action may lead to a denial of substantive due process,
thus compelling courts to find alternative procedures.

Just as a generally valid notice procedure may fail to satisfy due
process because of the circumstances of the defendant, so too a
cost requirement, valid on its face, may offend due process be-
cause it operates to foreclose a particular party's opportunity to
be heard."

Some alternatives are: to allow the plaintiff to solicit class mem-
bers under court supervision; to assure defendant of recovery by
the posting of a security bond to cover the exceptional notice

possible violation of due process and equal protection); Knight v. Board of Educ., 48
F.R.D. 108 (E.D.N.Y. 1969) (due process in school expulsion).

76. See Brief for the Petitioner at 40, Eisen, - U.S. _, 94 S.Ct. 2140 (1974).
Reply Brief for the Petitioner at 24-26, Eisen, supra.

77. Eisen, - U.S. _ __ 94 S.Ct. 2140, 2152 (1974).
78. Id. at -, 94 S.Ct. at 2153 n.15.
79. See Miller, Problems of Giving Notice in Class Actions, 58 F.R.D. 313, 323 (1972).
80. See National Auto Brokers Corp. v. General Motors Corp., 376 F. Supp. 620

(S.D.N.Y. 1974). In furtherance of rule 23(a)(4) some courts can now be expected to
sanction broad discovery orders encompassing all of the plaintiff's financial affairs and
including attorney-client arrangements. In Sayre v. Abraham Lincoln Fed. Sav. & Loan
Ass'n, 43 U.S.L.W. 2193 (E.D.Pa. October 11, 1974), the court rejected the defendant's
interpretation of Eisen as implying that counsel should be disqualified when he does not
actually expect reimbursement for costs advanced to the plaintiffs. Accordingly, the court
disallowed discovery of the plaintiffs' financial assets when counsel had stated that he
would advance the costs. On the other hand, the court allowed discovery of the plaintiffs'
understanding of the fee arrangements, and particularly whether the plaintiffs were aware
of their ultimate liability for all expenses should they lose the suit. The discovery was
allowed subject to the attorney-client privilege.

81. Boddie v. Connecticut, 401 U.S. 371, 380 (1971) (involving indigent's access to
the courts for a divorce).
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costs; or to sanction donation of the notice costs by a charitable
foundation or consumer group. 2 Finally, it is perfectly proper to
distinguish the plaintiff's obligation to bear initially the cost from
the defendant's obligation to assist in the notification process.
For example, in some cases, notice could be included in the defen-
dant's regular mailings to the class."

The Preliminary Hearing on the Merits

By ruling that the plaintiff must-pay- the costs- of -notice,
Eisen mooted all argument on the propriety of a cost allocation
hearing. The Court, however, apparently misconstrued the dis-
trict court's cost apportionment hearing "as a part of the determi-
nation whether. . .[the] . . .suit may be maintained as a class
action."84 The Court rejected such preliminary inquiry into the
merits of a suit, as had almost all other prior decisionsA The
earlier decisions, however, were concerned primarily with protect-
ing the class from unauthorized attacks. The propriety of a class
action is to be determined not on a motion to dismiss for failure
to state a cause of action or on one for summary judgment, or on
one on the merits, but rather on the express requirements of rule
23 .86

The Court in Eisen held that the hearing contravened rule
23 by securing for the plaintiff the benefits of a determination on

82. Cohen, Reflections on Supreme Court Arguments-Eisen v. Carlisle & Jacquelin,
171 N.Y.L.J. 57, March 25, 1974, at 1, col. 1.

83. See, e.g., Zachary v. Chase Manhattan Bank, 52 F.R.D. 532, 535 (S.D.N.Y. 1971)
(defendant was instructed to include the notice in his regular mailings while a hearing
was scheduled to decide which party should bear the cost).

84. Eisen - U.S. , -, 94 S.Ct. 2140, 2152 (1974).
85. See Miller v. Mackey Int'l, Inc., 452 F.2d 424, 427 (5th Cir. 1971) ("In determin-

ing the propriety of a class action, the question is not whether the plaintiff or plaintiffs
have stated a cause of action or will prevail on the merits, but rather whether the require-
ments of rule 23 are met." The court found no precedent for turning a rule 23 motion into
a rule 12(b)(6) or rule 56 motion by allowing the district judge to evaluate the merits at
this stage. Id. at 428.); Kahan v. Rosentiel, 424 F.2d 161 (3d Cir. 1969); Shaw v. Mobil
Oil Corp., BNA ANTITRUST & TRADE REG. REP., No. 641 at A-7-8 (D.N.H. 1973) (considera-
tion of the merits is inappropriate in a class action determination, but the court must
consider the issues and the nature of proof required at trial to determine whether there
are common questions which predominate); Wolfson v. Solomon, 54 F.R.D. 584, 589-90
(S.D.N.Y. 1972) (evidentiary hearing is usually unnecessary in determination of class
action status, normally pleadings and affidavits will suffice). But see, Milberg v. Western
Pac. R.R., 51 F.R.D. 280 (S.D.N.Y. 1970); Dolgow v. Anderson, 43 F.R.D. 472 (E.D.N.Y.
1968), summary judgment reu'd, 438 F.2d 825 (2d Cir.), modified, 438 F.2d 833 (2d Cir.
1970), on remand, 53 F.R.D. 664 (E.D.N.Y. 1971), aff'd, 464 F.2d 437 (2d Cir. 1972).

86. The district court purported to have determined the propriety of the class action
prior to the preliminary hearing on precisely those requirements, Eisen v. Carlisle &
Jacquelin, 52 F.R.D. 253, 272 (S.D.N.Y. 1971), rev'd, 479 F.2d 1005 (2d Cir. 1973).
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the merits without first establishing the class status of the action
as required by rule 23 (c)(1) "as soon as practicable after the
commencement of. . . [the] . . . action."87 The Court probably
feared that the plaintiff might take advantage of the determina-
tion on the merits to force a settlement. The Court further feared
unfairness resulting from pre-trial determinations if tentative
prejudicial findings were made without the traditional rules and
procedures applicable to civil trials. There is no reason, however,
why a court could not or would not guard against such findings
as might "color the subsequent proceedings."88

Despite Eisen's ban on all preliminary hearings on the merits
of a class action, the plaintiff is not protected from early judg-
ments on the merits of his individual claim. The representative
is still subject to discovery followed by a motion to dismiss or a
motion for summary judgment. It is also not clear that the Su-
preme Court would reverse were a court to dismiss a plaintiff as
an inadequate representative on the basis of a factual finding on
the merits of his personal claim made in the course of an eviden-
tiary hearing. 9

The Availability of Subclass Action Alternatives

The majority decision in Eisen vacated the opinion below"

87. Eisen, - U.S. _ ., 94 S.Ct. 2140, 2152 (1974). See American Pipe and
Constr. Co. v. Utah, 414 U.S. 538, 549 (1974). "[P]otential class members retain the
option to participate in or withdraw from the class action only until a point in the litiga-
tion 'as soon as practicable after the commencement' of the action when the suit is allowed
to continue as a class action and they are sent notice of their inclusion within the confines
of the class. Thereafter they are either nonparties . . . or else they are full members who
must abide by the final judgment, whether favorable or adverse." (Emphasis added).

One district court in the Second Circuit did postpone the class action determination
while deciding the merits in favor of the plaintiff-by summary judgment, Ratner v.
Chemical Bank New York Trust Co., 329 F. Supp. 270 (S.D.N.Y. 1971). This was in the
defendant's interest, however, as the class action was later denied in order to spare the
defendant a great liability unrelated to the damage to the class or to any benefit to the
defendant, Ratner v. Chamical Bank New York Trust Co., 54 F.R.D. 412 (S.D.N.Y. 1972)
(a Truth in Lending Act case where in view of the $100 minimum recovery, the defendant's
potential liability was $13,000,000). The requirements of rule 23(c)(1) would usually pre-
sent no problem in the Southern District of New York, where a rule of the court specifically
allows only 60 days for the (c)(1) determination, S.D.N.Y. R. 11(A)(c).

88. Eisen, - U.S.. , _ 94 S.Ct. 2140, 2153 (1974).
89. See Huff v. N.D. Cass Co., 485 F.2d 710 (5th Cir. 1973) (en banc). A plaintiff

might lose "on the merits" in a preliminary hearing and therefore be disqualified as a
proper representative because "he lacked the nexus with the class and its interests and
claims which is embraced in the various requirements of 23(a) and (b). It is inescapable
that in some cases there will be overlap between the demands of 23(a) and (b) and the
question of whether the plaintiff can succeed on the merits." Id. at 714.

90. Eisen, - U.S. _ , _ , 94 S.Ct. 2140, 2154 (1974). By vacating the decision
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and dismissed the class without prejudice to the plaintiff to peti-
tion the trial court for certification of a smaller class - a sub-
class.9 In the future, members of a large class of plaintiffs with
small claims will have to seek "subclass" relief which is economi-
cally feasible in light of the notice requirements. A representative
whose class suit is dismissed for inability to pay notice costs will
have to limit the size of his class arbitrarily in order to conform
to the size of his pocketbook. Within reasonable limits courts
should find this arbitrarily limited class valid under rule 23
(c) (4) (B)92 even though the subsection was originally intended to
resolve problems of adverse or divergent interests within a class. 3

A subclass will have to be small enough for the purpose of notice,
but large enough to present a meaningful case. Possible defini-
tional bases include: all plaintiffs within a specified geographical
area, all plaintiffs whose cause of action arose between certain
specified dates, all plaintiffs who have concluded over a specified
number of transactions or whose claims are for over a specified
amount,94 and all plaintiffs distinguished by certain particular
facts characteristic of their case, for example, purchasers of stock
through a particular investment plan.

Plaintiffs not included in a subclass could bring a separate
subclass action, if there is another economically feasible class,
and the actions could then be consolidated under rule 42(a).
While it is theoretically possible that those outside the litigating
subclass could sit back and rely, through stare decisis or collateral
estoppel, on a successful outcome of the subclass case, as a practi-
cal matter the statute of limitations will run for those outside the
subclass before a decision on liability is reached. For the original
class members in a case like Eisen, where the initial action is for
some reason dismissed, the statute of limitations, tolled since the

in Eisen III the Court reopened the issues of manageability and "fluid recovery" which
had been decided in favor of the defendant below. See note 8 supra.

91. Eisen, - U.S. -, - 94 S.Ct. 2140, 2153 n.16 (1974). Rule 23(c)(4)(B)
provides that "a class may be divided into subclasses and each subclass treated as a class,
and the provisions of this rule shall then be construed and applied accordingly." The
plaintiff may proceed under this subdivision or may amend under rule 15.

92. Cf. Illinois v. Harper & Row Publish., Inc., 301 F. Supp. 484, 494 (N.D. Ill. 1969)
("Although the restrictions on the classes' scope appears arbitrary, the enumerated mem-
bers should not be penalized solely because the unrepresented libraries and schools will
not receive redress for their overpayments.").

93. Advisory Committe Notes, Amendments to Rules of Civil Procedure, 39 F.R.D.
69, 106. See, e.g., Carr v. Conoco Plastics, Inc., 423 F.2d 57 (5th Cir. 1970), cert. denied,
400 U.S. 951 (1970).

94. The difficulty with this type of subclass is that the amount of damages cannot
be contested until after a finding of liability.
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commencement of the action,95 begins to run again upon dis-
missal. In a large subclass action the trial will be of sufficient
duration so that the defendants, desirous of ending any possible
liability to those outside the subclass, will have no need to resort
to dilatory tactics to insure that the statute of limitations will run
out.

The essence of Justice Douglas' separate opinion, suggesting
that the class action should not be dismissed, is that the statute
of limitations might remain tolled for all original class members
while a subclass proceeds to trial. 6 He suggests that the district
court may, pursuant to rule 23 (c)(1), reduce the class to a sub-
class under rule 23 (c)(4)(B),' 7 thus preserving the full class com-
plaint as it was defined when the initial decision was made that
the action did in fact meet the prerequisites of rule 23(a) .1 This
is the procedure formulated by Judge Oakes in the Second Cir-
cuit: "one subclass treated as a test case, with the other sub-
classes held in abeyance."99 Justice Douglas noted that the rights
of the members of the larger class, who were not parties to the
subclass action, would present some as yet unanswered ques-
tions.0 '

Some of these "unanswered questions" were dealt with by
the Third Circuit sitting en banc in Katz v. Carte Blanche
Corp.' which approved the use of a "test case" procedure. Katz

95. See American Pipe and Constr. Co. v. Utah, 414 U.S. 538 (1974) (holding that
the commencement of a class action suspends the applicable statute of limitations as to
all asserted members of the class for the reason that, inter alia, a contrary holding would
encourage individual intervention, precisely the multiplicity of activity which rule 23 was
designed to avoid)..

96. Justice Douglas points out that the essential purpose of the statute of limitations
is served since the defendants were put on notice within the statutory period. Eisen,
U.S. - -_, 94 S.Ct. 2140, 2154 n.2 (1974) (Douglas, J., dissenting in part).

97. Rule 23(c)(1) allows the district court to alter its class action certification by
reducing the larger class to a subclass without amendment of the complaint as filed. Id.
at 2155.

98. Id. at 2156. "Not an iota of change is made in the cause of action by restricting
it to a subclass" to prosecute the action. Douglas asserts that this is the case even if failure
to meet the requirements of rule 23(c)(2) is classified as a problem of manageability under
the superiority provisions of rule 23(b)(3)(D). Id.

99. Eisen 111, 479 F.2d 1005, 1023 (2d Cir. 1973) (Oakes, J., dissenting from the denial
of rehearing en banc).

100. Eisen, - U.S. , , 94 S.Ct. 2140, 2154 (1974). (Douglas, J., dissenting
in part).

101. 496 F.2d 747 (3d Cir. 1974) (en banc). In this case the defendant sought a post-
ponement of notice which he believed would seriously damage his business, and was
willing to stipulate that members of the class would not be bound by a decision in his
favor, although judgment for the plaintiff would bind the defendant as to the entire class.
The court reversed the district court order permitting the case to be maintained as a class
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is an unusual case in that the defendant was willing to stipulate
that he would be collaterally estopped from denying liability to
the as yet undetermined class following a decision in favor of the
individual plaintiff, although he could rely only on stare decisis
should he prove successful in the test case. The court was there-
fore able to postpone the class determination and the (c) (2) notice
which rule 23 affords as protection against "one-way" interven-
tion. "One-way intervention" by plaintiffs after a judgment ad-
verse to the defendant is considered objectionable by many courts
because it gives collateral estoppel effect to the judgment of lia-
bility, although the estoppel is not mutual. In Katz the court
denominated the action a "test case," not a class action, and held
that in light of the Supreme Court's decision in Blonder-Tongue
Laboratories, Inc. v. University of Illinois Foundation,"°2 which
cast serious doubt on the validity of the mutuality doctrine, the
issues would not have to be relitigated in actions following the
test case.1 1

3 The "test case" procedure if used without the defen-
dant's consent would serve the same function as the Douglas
alternative because the statute of limitations is tolled for the
putative class. The "test case" plaintiff, however, lacks the finan-
cial advantage and negotiating strength that a representative
gains from the class certification.

Although the majority decision in Eisen does not hold that
any class which for some reason cannot proceed to trial must be
dismissed, the "test case" and Justice Douglas' alternative
clearly are unworkable under the Court's guidelines. If the "test
case" proceeds in lieu of an early (c)(1) determination as the Katz

action in favor of this procedure, stating that a 23(c)(1) determination must be made "as
soon as practicable" in light of the rule 23(b)(3) superiority factor. The court limited the
use of the procedure by adding that where a defendant insists on early class action deter-
mination and notice as a protection against one-way intervention, he is entitled to it under
the rule. Id. at 762.

102. 402 U.S. 313, 329-30 (1971) (holding that the doctrine of mutuality of estoppel
does not prevent the defendant's use of a former judgment in a patent infringement suit
and containing broad dicta on the decline of the mutuality requirement; the Court, how-
ever, pointed out that a plaintiff's offensive use of collateral estoppel raised somewhat
different questions). See Zdanok v. Glidden Co., 327 F.2d 944, 953-56 (2d Cir. 1964)
(action by employees on a collective bargaining agreement; doctrine of mutuality of estop-
pel held not a bar to the offensive use of collateral estoppel); United States v. United
Airlines, 216 F. Supp. 709 (S.D. Cal. 1962), aff'd as to res judicata, sub nom., United
Airlines v. Weiner, 335 F.2d 379, 404-05 (9th Cir. 1964) (defendant's liability for an air
disaster was determined in a California judgment and the defendants were collaterally
estopped from denying liability when other heirs brought suits in Washington and Ne-
vada).

103. Katz v. Carte Blanche Corp., 496 F.2d 747, 760 (3d Cir. 1974) (en banc).
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case suggests, it is contrary to the rule that class action status is
to be determined "as soon as practicable." It would be, in fact,
an actual determination of liability before the class is established.
If the class is "held in abeyance" following a (c)(1) determina-
tion, as Justice Douglas suggests, the procedure is contrary to the
(c)(2) notice requirement which insures that all class members
will be bound by the decision unless they request exclusion from
the action. In either case the procedure is identical with the "one-
way intervention" that the 1966 amendments were designed to
avoid. In sum, the Eisen interpretation of rule 23(c) (2) makes the
large consumer class action unworkable.

A bill"0 4 has been introduced in the House in an attempt to
restore flexibility to the class action and avoid the obstacles
raised by Eisen."5 Unfortunately the bill, which intends a sub-
class solution to manageability problems, is simply a restate-
ment of rule 23(c)(4)(B). Effective legislation of this type would
require specific provisions that the statute of limitations is to be
tolled for plaintiffs outside the litigating subclass and that non-
parties would not have to relitigate the issues after a successful
subclass action. While the former is simply a change in statutory
law, the latter modifies common law with a long judicial history.
Any useful subclass action law in some way postpones notice
until after a determination of liability. A law simply eliminating
the (c)(2) mandatory notice requirement from rule 23 would be
equally beneficial to the class action. Voiding this one subdivision
in one subsection of one of the Federal Rules of Civil Procedure
has the additional advantage of not unnecessarily complicating
the class action procedure. As Eisen relied on the language of rule
23, and not on the due process clause, this revision should be fully
constitutional.

The public interest mandates that Congress enact legislation
in this area."0 6 As it now stands, Eisen, through the imposition of

104. H.R. 16153, 93d. Cong., 2d Sess. (1974). "In any class action, the trial court may
make any order respecting the size of the class or the creation of a subclass as it determines
- (1) is necessary to render such class action more manageable; (2) is compatible with
the interests of justice; and (3) does not result in unnecessary subdivision of the class."
Id.

105. Seitel, House Gets Bills to Lift 'Eisen' Bars, 172 N.Y.L.J. 43, August 29, 1974,
at 1, col. 6.

106. In terms of antitrust actions alone the stakes are very high. "Monopoly and
oligopoly currently cost our country a minimum of 50 to 60 billion dollars each year 'in
terms of lost output flowing from . . . inflated costs and prices'." Kohn & Kaplan, The
Antitrust Class Suit: A Manageable Instrument for Social Justice, 41 ANTRMUST L.J. 292
(1972).
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notice costs, effectively bars large consumer-type actions where
the individual sums, though small, result in a severe aggregate
injury. That the representative party may seek relief in a subclass
action in no way lessens the injustice suffered by the balance of
the class.

The resolution of the notice issues in Eisen is a clear example
of the substantive impact of procedural change.' 7 The use of the
class action to redress large groups of small claims has a respecta-
ble judicial history.' 8 The burden that the complex litigation
involved imposes upon the courts pales in significance when there
is no alternative relief.'0 ' The Eisen decision will have a more
detrimental effect on class actions than even the Court's prior
decisions barring the aggregation of claims to meet the "matter
in controversy" requirement for diversity jurisdiction."' Eisen
effectively bars massive class actions even in cases where no mini-
mum amount is required."' It can also be anticipated that many
state courts will follow the federal example, thereby barring relief
in any forum, a fact which "will do no judicial system credit."" 2

Morton Jeremiah Marshack

107. Judge Weinstein explains that there is usually a policy basis for procedural
change. "As a general principle. . . procedural change has substantive impact. It makes
litigation easier either for plaintiffs or defendants, thereby affecting the substantive bal-
ance between the two." Weinstein, Some Reflections on the "Abusiveness" of Class
Actions, 58 F.R.D. 299 (1972).

108. See, e.g., Hohmann v. Packard Instr. Co., 399 F.2d 711, 714 (7th Cir. 1968);
Escott v. Barchris Constr. Corp., 340 F. 2d 731 (2d Cir. 1965), cert. denied, Drexel & Co.
v. Hall, 382 U.S. 816 (1966); Weeks v. Bareco Oil Co., 125 F.2d 84,90 (7th Cir. 1941). Even
though some courts have held that difficulties of administration will bar a class action,
the procedure is specifically intended to be used wherever there is no superior method for
adjudicating the claims presented. Rule 23(b)(3) states that problems of manageability
affect only the relative superiority of the class action procedure.

109. See Advisory Committee Notes, Amendments to Rules of Civil Procedure, 39
F.R.D. 69, 103; In re Antibiotic Antitrust Actions, 333 F. Supp. 278, 282 (S.D.N.Y. 1971).
Contra, In re Hotel Tel. Charges, 18 Fed. Rules Serv.2d 1313, 1318 (9th Cir. June 19, 1974);
City of Philadelphia v. American Oil Co., 53 F.R.D. 45, 73 (D.N.J. 1971).

110. Zahn v. International Paper Co., 414 U.S. 291 (1973); Snyder v. Harris, 394 U.S.
332 (1969).

111. There will of course be random exceptions, as where a defendant who is a fidu-
ciary of the class may be required to pay notice costs or where costs are minimal because
mailings are made regularly in the course of business.

112. Zahn v. International Paper Co., 414 U.S. 291, 308 (1973) (Brennan, J., dissent-
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APPENDIX

Federal Rule of Civil Procedure 23

CLASS ACTIONS

(a) Prerequisites to a Class Action. One or more members
of a class may sue or be sued as representative parties on behalf
of all only if (1) the class is so numerous that joinder of all mem-
bers is impracticable, (2) there are questions of law or fact com-
mon to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4)
the representative parties will fairly and adequately protect the
interests of the class.

(b) Class Actions Maintainable. An action may be main-
tained as a class action if the prerequisites of subdivison (a) are
satisfied, and in addition:

(1) the prosecution of separate actions by or against indi-
vidual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect to
individual members of the class which would establish incom-
patible standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of
the class which would as a practical matter be dispositive of the
interests of the other members not parties to the adjudications
or substantially impair or impede their ability to protect their
interests; or

(2) the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby making ap-
propriate final injunctive relief or corresponding declaratory relief
with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common
to the members of the class predominate over any questions af-
fecting only individual members, and that a class action is
superior to other available methods for the fair and efficient adju-
dication of the controversy. The matters pertinent to the findings
include: (A) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (B) the
extent and nature of any litigation concerning the controversy
already commenced by or against members of the class; (C) the
desirability or undesirability of concentrating the litigation of the
claims in the particular forum; (D) the difficulties likely to be
encountered in the management of a class action.

(c) Determination by Order Whether Class Action to be
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Maintained; Notice; Judgment; Actions Conducted Partially as
Class Actions.

(1) As soon as practicable after the commencement of an
action brought as a class action, the court shall determine by
order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended
before the decision on the merits.

(2) In any class action maintained under subdivision
(b)(3), the court shall direct to the members of the class the best
notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable
effort. The notice shall advise each member that (A) the court
will exclude him from the class if he so requests by a specified
date; (B) the judgment, whether favorable or not, will include all
members who do not request exclusion; and (C) any member who
does not request exclusion may, if he desires, enter an appearance
through his counsel.

(3) The judgment in an action maintained as a class action
under subdivision (b)(1) or (b)(2), whether or not favorable to the
class, shall include and describe those whom the court finds to
be members of the class. The judgment in an action maintained
as a class action under subdivision (b)(3), whether or not favora-
ble to the class, shall include and specify or describe those to
whom the notice provided in subdivision (c)(2) was directed, and
who have not requested exclusion, and whom the court finds to
be members of the class.

(4) When appropriate (A) an action may be brought or
maintained as a class action with respect to particular issues, or
(B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be
construed and applied accordingly.

(d) Orders in Conduct of Actions. In the conduct of actions
to which this rule applies, the court may make appropriate or-
ders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the pres-
entation of evidence or argument; (2) requiring, for the protection
of the members of the class or otherwise for the fair conduct of
the action, that notice be given in such manner as the court may
direct to some or all of the members of any step in the action, or
of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair
and adequate, to intervene and present claims or defenses, or
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otherwise to come into the action; (3) imposing conditions on the
representative parties or on intervenors; (4) requiring that the
pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed
accordingly; (5) dealing with similar procedural matters. The
orders may be combined with an order under Rule 16, and may
be altered or amended as may be desirable from time to time.

(e) Dismissal or Compromise. A class action shall not be
dismissed or compromised without the approval of the court, and
notice of the proposed dismissal or compromise shall be given to
all members of the class in such manner as the court directs.




