
STATE IMPLEMENTATION OF THE CONSUMER
PRODUCT SAFETY ACT

Among the important policy considerations behind the pas-
sage of the Consumer Product Safety Act' was the recognized
inability of the individual states to provide effective protection to
the consumer from injury due to defective and dangerous prod-
ucts. While some product safety legislation existed in virtually
every state, these laws had been passed in a haphazard fashion,
aimed generally at specific products which had caused an unrea-
sonably large degree of injury. 2 In no state had there been a com-
prehensive effort to detail the broad spectrum of potential
product-related injury, with the result that state legislation was
often possessed of glaring inconsistency: 3

The vast majority of hazards and products which could be regu-
lated are not regulated. Hazards strikingly similar to regulated
hazards are left untouched. One hazard in a product is often
controlled, while other equally serious hazards in the same prod-
uct are not.

The handicaps of incomplete legislation were further com-
pounded by insignificant enforcement of existing laws. With ju-
risdiction over product safety regulation generally spread among
a number of state agencies, there was a patent lack of coordinated
effort to attain a regularized program of enforcement. Had any
state designed such a plan, it would in all likelihood have failed
due to an inevitable lack of funds and scarcity of trained person-
nel.4

Citing the inadequacy of existing controls on product haz-
ards, the National Commission on Product Safety (NCPS) 5 in

1. 15 U.S.C.A. § 2051 et seq. (Supp. 1973).
2. "At the present time in most states that legislation governing product safety is a

hodgepodge of specific legislation dealing with specialized problems that have developed
over the years." Statement of Professor William J. Pierce, 5 NAT'L COMM'N ON PRODUCT
SAFETY, HEARINGS 290 (June 20, 1969).

3. ASHER AND SCHNEIDERMAN, PRODUCT SAFETY LAW AND ADMINISTRATION, REPORT 4 of
3 SUPPLEMENTAL STUDIES (1970) at 107 (prepared for Nat'l Comm'n on Product Safety)
[hereinafter STAFF REPORT].

4. "State enforcement programs are generally underfunded, understaffed, and beset
by chronic lassitude. With the exception of extensive regulation of installation and install-
ers, it is fair to say that the laws . . . are, for the most part, enforced haphazardly,
infrequently, and in some cases, not at all." Id. at 115.

5. This Commission was created by Congress in November, 1967, with directions to
"conduct a comprehensive study and investigation of the scope and adequacy of measures
now employed to protect consumers against unreasonable risk of injuries which may be
caused by hazardous household products". 81 Stat. 466, Pub. Law No. 90-146 (1967).



Hofstra Law Review

1970 recommended the creation of a major new federal agency to
deal on a national scale with the "development and execution of
methods to protect the American consumer."' The Consumer
Product Safety Act (CPSA),7 passed by Congress in October 1972
and signed into law by President Nixon on October 28, 1972,
embodied in virtually all substantial respects the recommenda-
tions of the NCPS. The CPSA created an independent, five-
member Commission with authority to develop and set manda-
tory consumer product safety standards, enforce compliance with
those standards through the use of civil and criminal penalties,
seek injunctions to prevent the distribution of products which
violate Federal standards or are imminently dangerous, maintain
an Injury Information Clearinghouse to collect and disseminate
injury data, make reasonable inspections of manufacturing facili-
ties, and conduct public hearings and investigations. The basic
purposes of the CPSA are thus to protect the consumer from
product hazards, to assist him in selecting safe products, to estab-
lish uniform product safety standards, and to promote research
into the causes and prevention of product-related injuries.'

Despite the recognition of insufficient state product safety
regulation, both the NCPS and Congress were aware that the
states can provide invaluable assistance to the federal govern-
ment in the establishment of product safety standards. The
"local eyes and ears" of the state can aid in the gathering of
product injury information, and the proper state agencies can
commit manpower to oversee local manufacturers, distributors
and retailers and to determine whether the standards established
by the Consumer Product Safety Commission (CPSC) are receiv-
ing compliance. The embodiment of these ideas is found in Sec-
tion 29 of the CPSA,5 which provides for the establishment of a
"program to promote Federal-State cooperation for the purposes
of carrying out [the] Act." 10

6. NAT'L COMM'N ON PRODUCT SAFETY, FINAL REPORT (1970) at 3 [hereinafter FINAL

REPORT].

7. 15 U.S.C.A. § 2051 et seq. (Supp. 1973).
8. 15 U.S.C.A. § 2051 (b) (Supp. 1973).
9. 15 U.S.C.A. § 2078 (Supp. 1973).
10. The section states in full:
§ 2078. Cooperation with States and other Federal agencies

(a) The Commission shall establish a program to promote Federal-State
cooperation for the purposes of carrying out this chapter. In implementing such
program the Commission may-

(1) accept from any State or local authorities engaged in activities
relating to health, safety, or consumer protection assistance in such
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To what degree should the CPSC commit itself to the imple-
mentation of a Section 29 program? What are the most effective
means of carrying out such a plan? To what extent should the
individual states coordinate their product safety programs with
the CPSC, and to what extent may the states act apart from the
federal agency? It shall be the purpose of this article to examine
these and other related questions, and to provide alternative solu-
tions to the federalism question. These problems must be viewed
with continual regard for the ultimate purpose of the entire prod-
uct safety program: to protect the consumer from the unreasona-
ble risk of harm associated with defective and dangerous house-
hold products."

I. EXISTING PRODUCT SAFETY LEGISLATION IN THE STATES

A. Representative Sample of State Law

Inconsistencies in state regulatory programs appear in vary-
ing degrees at three levels: legislation, establishment of stan-

functions as injury data collection, investigation, and educational pro-
grams, as well as other assistance in the administration and enforce-
ment of this chapter which such States or localities may be able and
willing to provide and, if so agreed, may pay in advance or otherwise
for the reasonable cost of such assistance, and

(2) commission any qualified officer or employee of any State or
local agency as an officer of the Commission for the purpose of con-
ducting examinations, investigations, and inspections.
(b) In determining whether such proposed State and local programs are

appropriate in implementing the purposes of this chapter, the Commission shall
give favorable consideration to programs which establish separate State and
local agencies to consolidate functions relating to product safety and other con-
sumer protection activities.

(c) The Commission may obtain from any Federal department or agency
such statistics, data, program reports, and other materials as it may deem
necessary to carry out its functions under this chapter. Each such department
or agency may cooperate with the Commission and, to the extent permitted by
law, furnish such materials to it. The Commission and the heads of other depart-
ments and agencies engaged in administering programs related to product safety
shall, to the maximum extent practicable, cooperate and consult in order to
insure fully coordinated efforts.

(d) The Commission shall, to the maximum extent practicable, utilize the
resources and facilities of the National Bureau of Standards, on a reimbursable
basis, to perform research and analyses related to risks of injury associated with
consumer products (including fire and flammability risks), to develop test
methods, to conduct studies and investigations, and to provide technical advice
and assistance in connection with the functions of the Commission.
11. Consideration of the detailed framework and legislative history of the CPSA are

beyond the scope of this study. For an excellent commentary on these matters, see Scalia
and Goodman, Procedural Aspects of the Consumer Product Safety Act, 20 U.C.L.A. L.
REV. 899 (1973).
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dards, and enforcement.'2 Examination of the first of these levels,
legislation, reveals that while the selection of regulated products
and hazards within each state lacks a coherent pattern, the states
are collectively "haphazard in much the same way," that is,
"[m]ore or less the same products and hazards are regulated in
all of the States."' 3 A representative sampling of the laws of nine
states will serve to show the general manner of state regulation. 4

Certain products have presented an obvious hazard and are,
as a result, universally regulated, the most obvious members of
this class being refrigerators 5 and fireworks.' 6 Plastic bags, how-
ever, have proven to be a similarly dangerous product due to the
hazard of suffocation, and yet only random protection against the
hazard of this product has been afforded the American consumer
by state legislation. Of the nine sample states, only California,

12. From the standpoint of the manufacturer, variations in state law and enforcement
could place an intolerable burden on the design and development of mass-produced prod-
ucts. In some cases the manufacturer might find it impossible to comply with conflicting
standards, and would therefore be forced to travel the expensive route of manufacturing,
in effect, two different products. Generally speaking, however, this problem has remained
a hypothetical one because state laws in this area are seldom enforced, and the manufac-
turer has been able to produce his product and risk non-compliance with state laws, the
majority of which he has, in all likelihood, not even bothered to learn. Even if a particular
law is enforced against the manufacturer in one or two states, the penalty (usually a fine)

will be far less expensive than the development costs of a product which meets every
state's regulations.

13. STAFF REPORT, supra note 3 at 107.
14. The nine states are: California, Illinois, Kentucky, Massachusetts, New Jersey,

New York, Texas, Virginia, and Wisconsin. The reason for choosing these particular states
was to provide a geographical cross-section of the country while at the same time including
many of the major states in the product safety field.

In order to organize the categories of products into an intelligible pattern, some
reliance has been placed on the outline in the STAFF REPORT, supra note 3 at 107.

15. CALIF. PENAL CODE § 402b (West 1970); ILL. ANN. STAT. ch. 23, § 2356 (Smith-
Hurd Supp. 1973); Ky. REv. STAT. ANN. § 438. 150 (1973); MASS. GEN. LAws ANN. ch. 271,
§ 46 (1970); N.J. STAT. ANN. § 2A:170-25.2 (1971); N.Y. PENAL LAW § 270.10 (McKinney
1967); TEX. REv. Civ. STAT. ANN. art. 9203 (Cum. Supp. 1973); VA. CODE ANN. § 18.1-415
(1960); Wis. STAT. ANN. § 167.25 (1957).

These laws prohibit the abandonment of refrigerators, generally in a place where
children are liable to find them and become locked inside. The laws are a direct response
to the rash of suffocations which occurred in the early 1950's. It is interesting to note that

of these states, only California, New York, Texas, and Virginia take the next logical step
and prohibit abandonment of virtually all airtight containers.

16. CALIF. HEALTH & SAFETY CODE § 12500 (West Supp. 1974); ILL. ANN. STAT. ch,
1272, § 101 (Smith-Hurd Supp. 1973); Ky. REv. STAT. ANN. § 438. 100 (1973); MASS.

GEN. LAws ANN. ch. 148, § 39 (Supp. 1972); N.J. STAT. ANN. § 21:2-1 (1969); N. Y. PENAL

LAw § 270.00(5) (McKinney Supp. 1973), amending N. Y. PENAL LAW § 270.00 (McKin-
ney 1967); TEx. REv. Civ. STAT. ANN. art. 9205 (Cum. Supp. 1973); VA. CODE ANN. § 59.1-
142 (1973); Wis. STAT. ANN. § 167. 10 (2, 4, 8, 11, 12) (Supp. 1973), amending Wis. STAT.

ANN. § 167. 10 (1957).
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Massachusetts, and Virginia regulate this product hazard.1 7 An-
other potentially dangerous product which receives only minimal
regulation is the air rifle, covered by law only in California, Illi-
nois, Massachusetts, and New York.'8 Further examples of such
products would be repetitive. The point is that there emerges, in
the selection of regulated products, a pattern in which a less-
than-adequate number of products are regulated almost univer-
sally, and the numerous gaps are then partially filled by one state
or the other on an ad hoc basis. In no case does any state fill all
the gaps.

In attempting to establish safety standards for those prod-
ucts which are regulated, states have faced the problem of limited
jurisdictional boundaries which has caused, in some cases, con-
flicting standards which place an unreasonable burden on the
manufacturer. 9 Many states have sought to avoid harmful and
unnecessary confrontations with manufacturers by adopting na-
tionwide standards. The most important and predominant source
for these standards has been the Federal law.2

1

A number of Federal statutes dealing with particular aspects
of product safety existed prior to the passage of the CPSA. Among
these laws are several whose functions were specifically trans-
ferred to the CPSC. Section 30 of the CPSA2' directs the Commis-
sion to assume the administration of the Federal Hazardous Sub-
stances Act, 2 the Poison Prevention Packaging Act 3, the Flamm-
able Fabrics Act 24, and the Household Refrigerators Act25. A num-
ber of states have enacted legislation substantially effectuating
the policies of these laws and have generally employed the feder-
ally established standards in so doing. A survey of the nine sam-
ple states shows that all nine have basic laws dealing with haz-

17. CALIF. Bus. & PROF. CODE § 22200 (West 1964); MAss. GEN. LAWS ANN. ch. 111,
§ 5D (1971); VA. CODE ANN. § 18.1-415. 1 (Supp. 1973).

These laws are designed to prevent plastic bags from reaching the hands of children.
18. CALIF. PENAL CODE § 12.551 (West Supp. 1974); ILL. ANN. STAT. ch. 38, § 82-1

(Smith-Hurd 1970); MASS. GEN. LAWS ANN. ch. 269, § 12A (1970); N.Y. PENAL LAW

§ 265.05 (McKinney 1967).
19. See note 12 supra.
20. Another potential source for national standards is the published standards of

large private organizations. A survey of the nine sample states reveals that the only
product which appears to be regulated in this manner is liquid petroleum. See, e.g., N.J.
STAT. ANN. § 21: 1B-1 (1969).

21. 15 U. S. C. A. § 2079 (Supp. 1973).
22. 15 U. S. C. § 1261 (1970).
23. 15 U. S. C. § 1471 (1970).
24. 15 U. S. C. § 1191 (1970).
25. 15 U. S. C. §1211 (1970).
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ardous substances26  and refrigerators27 , five states regulate
flammable fabrics , and one state covers the special labeling of
poisons which are unusually dangerous to children.29

The maintenance by individual states of federally enacted
standards serves the dual purpose of avoiding a multiplicity of
regulations while enabling the states to employ the superior re-
sources of the federal government. The states are thus able to
complement federal action through information-gathering and
enforcement of standards, and do not engage in needless duplica-
tion of research and analysis of information."

B. Enforcement of State Law

Lacking federal assistance, the state enforcement mecha-
nism is generally inadequate to provide the consumer with the
protection mandated by state legislation. There are a number of
factors which handicap the states in this regard. Because of juris-
dictional boundaries, a state can affect only local distribution of
products and cannot regulate the manufacture of out-of-state
products. As a result, the great majority of state product safety
laws regulate the seller, distributor, or installer, and not the man-
ufacturer. By this process, of course, it is hoped that manufactur-
ers will be unwilling to produce a product which cannot be mar-
keted in a state due to a violation of standards:

The system can work well. The manufacturer feels pressures
from potential lost sales. The State insinuates an advocate for
compliance, the seller, inside the distribution chain. Through

26. CALIF. HEALTH & SAFETY CODE § 28740 (West Supp. 1974), amending CALIF.
HEALTH & SAFETY CODE 28740 (West 1967); ILL. ANN. STAT. ch. 1112, § 251 (Supp. 1973),
amending ILL. ANN. STAT. ch. 1111/2, § 251 (1966); Ky. REv. STAT. ANN. § 217.650 (1972);
MASS. GEN. LAWS ANN. ch. 94B, § 1 (Supp. 1972); N. J. STAT. ANN. § 24:5A-1 (Supp.
1973); N. Y. GEN. Bus. § 396-j (McKinney Supp. 1973) (hazardous toys only); TEx. REV.

Civ. STAT. ANN. art. 4476-13 (Pamphlet Supp. 1973); VA. CODE ANN. § 3. 1-250 (1973);
WIs. STAT. ANN. § 100.37 (1973).

27. See note 15 supra.
28. CALIF. HEALTH & SAFETY CODE § 19810 (West 1964); ILL. ANN. STAT. ch. 1272,

§ 201 (Supp. 1973); N.J. STAT. ANN. § 2A:123-24 (1969); N. Y. GEN. Bus. LAW § 500
(McKinney Supp. 1973); TEx. Rav. Civ. STAT. ANN. art. 4476-13 (Pamphlet Supp. 1973).

29. ILL. ANN. STAT. ch. 1111/2, § 291 (Supp. 1973).
30. "If a state would expend the great amounts of money and personnel time dupli-

cating research already done by the federal government, this could be characterized as
irresponsible; limited funds available to state agencies are far better spent on enforce-
ment." CALIFORNIA ATTORNEY GENERAL'S SPECIAL STUDY ON PRODUCT SAFETY, prepared by
Deputy Attorney General Diana Cohan, (May 1, 1973) at 9. [hereinafter CALIFORNIA

REPORT].

[Vol. 2, 1974]
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the seller, the manufacturer is more likely to learn what the
State standards are than by reading 50 statute books.3'

Ideally, then, it is unnecessary for a state to regulate the
manufacturer because the same end can be achieved through
regulation of the seller, and the handicap of jurisdictional bound-
aries may thus be overcome. This ideal, however, presupposes
specific attitudes on the part of both the manufacturer and the
seller which are simply not realistic. Whether or not the manufac-
turer is aware of the different standards of each state, he almost
certainly will not be willing to comply with all of the conflicting
standards which will make his product "safe." The economic
costs of such a procedure are likely to be far greater than the
amount of "potential lost sales." Any lost profits will result only
from the seller's unwillingness to handle those products which
violate his state's standards. The seller, aware of a boycott's ef-
fect on his own sales profit, and aware also that state enforce-
ment procedures make it unlikely that he will be caught selling
these contraband goods, will likely take his chances and market
the product despite the ban.

The foregoing analysis supports the position that the major
flaw in the operation of the state product safety program is the
failure to enforce those laws which do exist. One explanation for
the gaps in state legislation32 might be the realization that a law
which is not enforced is often worse than no law at all:

In recommending legislation or other State action, the over-
riding consideration is that the plan of attack be effective. It is
far better to make only modest, but effective, inroads on a prob-
lem than to conceive grandiose schemes that are doomed to
failure. Similarly, it is also better to do nothing than to promote
ineffective legislation, because bad laws give the false impres-
sion that the problem is somehow 'taken care of when in reality
it is not.3

If a manufacturer is aware that state regulation of his product is
in fact minimal or nonexistent despite an existing law, he is not
likely to go any major expense to improve the safety of the prod-
uct. In-state sellers and distributors are unlikely to curb their
profit by boycotting these products, despite their defective or
dangerous condition.

31. STAFF REPORT, supra note 3 at 113.
32. See Section IA of text supra.
33. CALIFOR A REPORT, supra note 30 at 7.

699
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Information solicited by the Hofstra Law Review reveals par-
ticular inconsistencies in the enforcement policies of certain
states. 34 The State of New Jersey, a leader in the product safety
area, characterized its safety laws as "very well drafted." Yet, in
the practical sphere, the degree of commitment of the com-
munity, prior to October, 1972, to the enforcement of these laws
was characterized as "inertia". Illinois' laws were also "very well
drafted" while the pre-1972 community was "poorly committed"
to enforcement.35 California, perhaps the leading state in product
safety, presented this picture of the State's inability to carry on
its own enforcement program absent federal assistance:3"

A good example of comprehensive product safety legislation
that goes unenforced is the California Hazardous Substances
Act. Section 28791 of the Act authorizes the enforcing agency,
the State Department of Public Health, to bring injunction ac-
tions to restrain any person from violating the Act's provisions.
Although this injunctive power has been available to the De-
partment since 1967, no action, to the best of anyone's knowl-
edge, has ever been brought against a violator.

Some states presented a more favorable picture of enforce-
ment procedures prior to the passage of the CPSA. The State of
Massachusetts appears to have had a good deal of success in
enforcing its Hazardous Substances Labeling Law,3" the com-
munity being characterized as "highly committed" to enforce-
ment.3 The Wisconsin Hazardous Substances Act,39 containing a
somewhat unique 'holding order' procedure, 0 has been relatively

34. The Hofstra L. Rev. circulated a questionnaire to the fifty state Attorneys Gen-
eral, seeking information on the product safety program of each state. The questionnaire
asked for existing product safety laws, the quality of draftsmanship of these laws, the
degree of commitment of the community (both prior to and subsequent to the passage of
the CPSA) to the enforcement of these laws, and opinions regarding the most effective
means of implementing in the state the policies of the CPSA.While only thirteen states answered the questionnaire, another eighteen states offered
some information regarding the status of their product safety program. The total informa.
tion gathered presented a fairly detailed picture of the state experience.

[Information obtained from the questionnaire hereinafter cited as Hofstra
Questionnaire].

35. Hofstra Questionnaire.
36. CALIFORNIA REPORT, supra note 30 at 7.
37. MASS. GEN. LAWS ANN. ch. 94B, § 1 (Supp. 1972).
38. Hofstra Questionnaire.
39. Wis. STAT. ANN. § 100.37 (1973).
40. By this procedure, the Department of Agriculture is empowered to withhold from

sale or movement, for up to 14 days, any substance which the Depratment has "reasonable
cause to believe" is in violation of the Act. Wis. STAT. ANN. § 100.37 (5) (1973).

[Vol. 2, 1974]
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well-enforced by a "fairly committed" community.41

This comparatively brighter situation in a few states, how-
ever, cannot change the bleakness of the pre-1972 state enforce-
ment picture. Several states returning the questionnaire com-
mented that their programs were so non-existent that they could
not even be analyzed. In light of the many injuries and deaths
resulting from defective products, why have the states done so
little to enforce their laws? The answer is not complex: lack of
money, lack of personnel, lack of a defined pattern of jurisdiction,
and lack of power.

States are generally either unwilling to provide or incapable
of providing the appropriate agencies with funds sufficient to
carry out their product safety mandate. Available funds will most
likely be used to eliminate only the most obvious or most publi-
cized product hazards, leaving the majority of products un-
checked. It is likely that this insufficiency of funds prevents qual-
ified persons from joining the product safety effort, and causes
those already in it to lose initiative." In addition, jurisdiction over
state laws is often spread over a number of agencies, and in this
regard there is "little evidence of . . . planning for maximum
effectiveness or efficient administration"," with the result that
what energy is expended is liable to be overlapping and therefore
wasteful. Finally, the sanctions available to enforcement agencies
are sadly ineffective. Most state product safety laws are enforced
with criminal penalties, but in virtually all cases these are only
minimal fines, which most manufacturers would be more than
willing to risk rather than expend the greater amount of capital
needed to bring the product into conformity with state stan-
dards.4 The sanctions of seizure, destruction or ban, while often
included in the laws, are very rarely employed by state enforce-
ment bodies, although the threat of seizure is sometimes used to
force a seller to return or destroy nonconforming goods. 5

Faced with the assumption that state laws were not being
enforced, there were two possible means by which the consumer

41. Hofstra Questionnaire.
42. "We talked to a surprising number of people charged with supervision of enforce-

ment, who confessed that their men in the field went at their jobs with little enthusiasm
or vigor, with the result that little enforcing gets done." STAFF REPORT, supra note 3 at
211, n.80.

43. Id. at 116.
44. The sanction of imprisonment, while found in most laws, is basically irrelevant

because it is, as far as can be determined, never used.
45. STAFF REPORT, supra note 3 at 112.
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might be given more effective protection: voluntary compliance
with safety standards by manufacturers, or federal legislation and
intervention. (It should, of course, be noted that these two meth-
ods are not mutually exclusive). While it is not meant to be said
that manufacturers are ogres with no sense of responsibility for
the injuries which their defective products are liable to cause, it
should nevertheless be obvious that voluntary compliance simply
cannot be relied upon to protect the consumer from unreasonable
risk of harm. The manufacturer by necessity must be concerned
with the maximizing of profits, and the temptation to sacrifice
safety for style is too great to expect manufacturers to be the
guardian angels of the consumer.

Federal legislation therefore provides seemingly the only an-
swer to the problem, and the passage by Congress of the CPSA
is an excellent response. The law is very well drafted and, while
it is possible to question the exemption of certain products from
the jurisdiction of the CPSC,46 the wide range of authority and
sanctions given that federal body makes it an extremely powerful
agency. The existence of the CPSC can more effectively induce
voluntary compliance by manufacturers because of a greater
range of remedies available for violation of regulatory standards
than those possessed by the states. More importantly, the burden
of maintaining a complete program of product safety is lifted
from the states, and emphasis may now be placed on those as-
pects of consumer protection which can most effectively be han-
dled at the state level. Information on product hazards and inju-
ries can be gathered by the states to be stored and analyzed by
the federal government. State personnel can aid in patrolling
local establishments to be certain that banned or regulated prod-
ucts are not being distributed in violation of federal standards.
State legislatures can model legislation after the CPSA and
thereby bring the entire state network to the uniform aid of the
consumer.

C. The Immediate Effect of the Consumer Product Safety Act
on the Enforcement of Existing State Legislation

In studying the preceding section of this article, the reader
may perhaps have been struck by the occasional mixture of tenses
used by the author in describing the state enforcement mecha-

46. Among a number of products exempted by Section 3 (a) (1) are tobacco products,
motor vehicles, economic poisons, aircraft, boats, drugs, and food. 15 U. S. C. A. § 2052
(a) (1) (Supp. 1973).

[Vol. 2, 1974]
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nism. At times emphasis was placed on the "pre-1972" situation,
while the major part of the section suggested the presently exist-
ing status of the product safety program in the states. The ex-
planation for this choice of format lies in the newness of the
CPSA. While significant action has taken place in some states in
the year and a half since the CPSA was passed, it cannot be
suggested in absolute terms that there has already been a radical
change in the state product safety picture. It should not be
thought that the CPSA has immediately terminated the need for
the enforcement of presently existing state laws.

The CPSA by its terms does not regulate or ban any product,
but rather provides authority to the CPSC to promulgate product
safety rules, either in the form of product safety standards or
product bans. 7 According to this procedure, then, a product or
hazard does not fall under federal control until the CPSC acts
upon it. The CPSC has been in operation for about one year, and
while tremendous strides have been made in this short period
toward greater consumer protection," it cannot be argued that all
potentially hazardous products are now covered by federal regula-
tion. Furthermore, a federal enforcement scheme has not yet been
firmly established. The CPSC has correctly been more concerned
with the establishment of standards than with the enforcement
of those standards, and effective enforcement is in any case de-
pendent upon a federal-state cooperative effort which has not yet
been implemented. 9

Assuming then, that at least for the present the states must
seek to emphasize the importance of their own laws, it becomes
clear that many of the problems mentioned in regard to state
enforcement continue despite the passage of the CPSA. However,
in one respect the CPSA has had an immediate effect upon policy
in a number of states: the publicity attendant to the passage of
the CPSA and the formation of the CPSC has proven a significant
impetus to state action.

New Jersey, whose enforcement policies prior to October,
1972, were admittedly inferior,5 ° characterized the community as
"very highly committed" to the enforcement of state product
safety laws since the passage of the CPSA.5 1 According to the

47. 15 U.S.C.A. §§ 2056-2058 (Supp. 1973).
48. See Newsday, Jan. 11, 1974, at 52, col. 2.
49. This is not to say that no federal-state cooperative action has yet occurred. See

Appendices I and II.
50. See text accompanying note 35 supra.
51. Hofstra Questionnaire.
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State Division of Consumer Affairs, there has been a conscious
campaign within the state to publicize the existence and need for
enforcement of state laws.5 Wisconsin and Illinois also cite a
greater public awareness of state legislation. 3 The value of this
increased publicity lies not only in the greater potential for state
funds and more highly committed enforcement personnel, but
also in the greater likelihood that manufacturers will abide by
reasonable standards. Manufacturers might well fear that pre-
viously unused sanctions such as seizure and ban will begin to be
utilized in the wake of public demand for safer products.

There is significant strength behind the argument that the
greatest value of the CPSC is the psychological effect which it can
have on both the manufacturer and the consumer. No matter how
well-written the laws may be, no matter how many committed
employees exist on its staff, no federal agency can function effec-
tively without public cooperation. While it is of obvious import-
ance that the CPSC be prepared to enforce regulatory standards,
the agency will not be capable of doing this if there is widespread
violation of standards by manufacturers and apathy on the part
of the public. However, a manufacturer faced with consumer
unwillingness to buy an unsafe product will be economically
forced to make that product more safe. 4 The weapon of publicity
should be used by the states to the greatest extent possible in the
enforcement of state laws, for it is publicity which is most likely
to encourage public cooperation. The inadequate facilities of
many state agencies make it imperative that funds and man-
power be put to their most effective use. The CPSA has provided
an excellent vehicle by which the states can bring to public atten-
tion both the existence of state product safety laws and the need
to encourage manufacturers to abide by those laws. Product
safety is presently in the limelight and the greatest advantage
should be taken of this fact. 5 The public must be given an aware-

52. Id.
53. Id.
54. The tremendous publicity given in recent years to unsafe motor vehicles has had

a major impact on automobile styling and advertising. Six or seven years ago the auto
manufacturer could concentrate principally on style, knowing that most buyers purchased
on that basis. However, the media coverage given to the efforts of Ralph Nader and other
consumer groups have brought a great public awareness to the issue of automobile safety.
As a result, a large number of car buyers now look for various safety gadgets and devices
when they are buying an automobile, and mass advertising often emphasizes the latest
technological advance in this area. Publicity has thus helped make safety an important
selling point of which the manufacturer must be aware.

55. A number of states have, in the wake of CPSA publicity, passed new product
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ness that most products can be made relatively safe if sufficient
pressure is exerted upon the manufacturer.

I. RECOMMENDATIONS FOR FUTURE STATE ACTION

A. Introduction

The opening sentence of Section 29 of the CPSA8 is a direct
recognition by Congress of what had been a constant theme
throughout the hearings conducted by the NCPS: while the states
have been unable to formulate an effective product safety
program, state assistance in the administration and enforcement
of a federal product safety law can be of invaluable benefit to the
federal agency and therefore to the consumer.57 The statement of
this perhaps obvious proposition is, however, far removed from
the accomplishment of its ideal. The relations between federal
and state agencies are often comprised of a delicate balance, and
the encouragement of state cooperation is sometimes dependent
on a federal concern not to "step on the toes" of the states.

Attempting to gauge the reactions of state officials to the
passage of the CPSA, the Hofstra Law Review solicited opinions
on the following question:"

In light of the passage of the federal Consumer Product
Safety Act, what, in your opinion, would be the most effective
means of implementing the policies of the Act in your state?

a) adopt and enforce new state legislation very similar to
the federal statute
b) adopt and enforce new state legislation different from
the federal statute
c) adopt no new state legislation, but rather enforce the
state legislation already existing
d) adopt no new state legislation, but rather enforce the
federal statute
e) the federal statute can be enforced without state assis-
tance; the federal government is capable of implementing
the Act on its own
f) other (please specify)

safety legislation. See, e.g., Minn. Laws 1973, ch. 467 (May 21, 1973) ("Safe Toys Act");
Md. Laws 1973, ch. 231 (May 7, 1973) ("Hazardous Substances Act").

56. See note 10 supra.
57. "Despite the inherent limitations on attempts of State and local governments to

specify safety requirements for consumer products, national regulation can surely be
strengthened by active State and local participation .... A few State laws have become
models for Federal action. Moreover, the State as a laboratory for political experiment is
a priceless feature of the Federal system." Final Report, supra note 6 at 87.

58. The question was the final one in the Hofstra Questionnaire.
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The ten responses received by the Review permit the recogni-
tion of a pattern. Six states chose (a), three states chose (d), and
one state, Massachusetts, felt that (c) was the best method. The
failure of any state to choose either (b) or (e) should not be sur-
prising. Choice (e) takes the position that Congress was wrong in
enacting Section 29, arguing that a program of Federal-State co-
operation will not aid in the administration of the CPSA. In the
first place, if any state official actually believed this he would be
unlikely to admit it. More importantly, every state has some
agency or body which is mandated to attend to consumer affairs.
To argue that the federal government alone should implement the
CPSA is to characterize the state agencies as superfluous. The
natural result of this would be either the repeal of the state agen-
cies' mandate, or the blatant establishment of sinecures for their
employees.

Choice (b) is likewise a poor selection of alternatives. One of
the stated purposes of the CPSA is "to develop uniform safety
standards for consumer products and to minimize conflicting
State and local regulations . . . . "5 The passage by individual
states of new, conflicting legislation is a direct contradiction of
this stated purpose, and in effect argues that the CPSA is bad law
the enforcement of which will not be beneficial to the consumer.
This argument in its absolute form clearly violates the federal
Supremacy Clause 0 and is therefore unconstitutional. No state
would, of course, embark on such a perilous course. However,
even a state in basic agreement with the policies and procedures
of the CPSA might in certain instances desire specific safety stan-
dards not in conformity with standards set by the CPSC for the
same product. Such a policy is generally to be avoided for two
reasons. First, the CPSC will in most cases be possessed of greater
expertise in the selection of product standards, since it will have
greater access to injury information and a more general awareness
of manufacturing capabilities. Manufacturers are more likely to
be cooperative in the face of reasonable, uniform standards. Sec-
ond, state legislation enacting non-conforming standards is likely
to be voided by the preemption provisions found in Section 26 of
the CPSA.61 (The effect of this section, however, is not completely
prohibitive, and a more extended comment on the preemption
question appears later in this article.) It is believed that the most

59. 15 U.S.C.A. § 2051 (b) (3). (Supp. 1973).
60. U. S. CONST. art. VI.
61. 15 U.S.C.A. § 2075 (Supp. 1973).
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effective protection of consumers will result from a state program
of cooperation rather than innovation.12

A Federal-State regulatory system should have every govern-
ment do what it does best. Such a pattern would rest on the
principle of applying regulatory power at the earliest point in
the chain of distribution as possible. Such a plan will increase
uniformity and breadth of regulation, will reduce invasions of
consumer privacy, and will save duplication and costs of regula-
tion. While some advantages of local experimentation and unu-
sually high standards in a few places will be lost, the advantages
on balance outweigh these debits.

B. Continuation of Enforcement of Existing Legislation

The acceptance of choice (c), which involves the passage of
no new state legislation but a continued use of existing state law,
presents an interesting area for debate. This article has already
pointed out the importance of continued enforcement of existing
state product safety standards until the CPSC acts upon the
particular product.6 3 In addition, it has been noted that a large
number of state product safety laws are patterned after federal
legislation,64 often incorporating federal standards, and the CPSA
should not affect state policy with respect to these laws, except
perhaps to enhance enforcement.

To maintain that states should continue to exercise a degree
of independent judgment with respect to existing state laws is
not, however, to adopt the policies of choice (c). It is important
to recognize the precise issue, the precise situation which is pre-
sented by this choice of alternatives.65

As noted earlier, Massachusetts has indicated an unusually
high degree of commitment and success in the enforcement of its
product safety laws,6 the major one of which is the Hazardous
Substances Labeling Law.6 7 The consumers of Massachusetts
have therefore benefited from what is arguably adequate protec-
tion against hazardous substances. In the face of the passage of
the CPSA, and the Federal-State cooperative effort mandated by

62. STAFF REPORT, supra note 3 at 120.
63. See Section I. C of text supra.
64. See text accompanying notes 26-29 supra.
65. The Commonwealth of Massachusetts will be used to set a firm base for the

hypothetical situation envisioned by the selection of choice (c), since Massachusetts was
the only state to select choice (c) on the Questionnaire. The author does not mean to
suggest that Massachusetts would adopt the policies reflected by this hypothetical.

66. See text accompanying note 38 supra.
67. MAss. GEN. LAws ANN. ch. 94B, § 1 (1973).



Hofstra Law Review

Section 29, a state in the somewhat unique position of having
directed a successful product safety program might be inclined to
adopt an attitude of: "We've given our consumers effective pro-
tection and continue to do so; the policies inherent in the CPSA
already exist in our state; a successful operation should not be
disrupted by a division of responsibility between Federal and
State officials". In the context of this argument, the most effec-
tive method by which to implement the policies of the CPSA
might therefore be a continued enforcement of existing state leg-
islation, rather than the enactment of new CPSA-oriented legis-
lation. A Section 29 program, designed to coordinate a coopera-
tive enforcement of uniform standards, would be received with
little enthusiasm by this state.

This position, while perhaps appearing to have merit, is not
persuasive. In the first place, it has been demonstrated that no
state displays a completely comprehensive legislative program.
However well the laws are being enforced, there remain products
outside the law." The CPSC, with its broad umbrella of jurisdic-
tion over consumer products and access to a wide range of infor-
mation, is far less likely than a state to engage in a haphazard
selection of regulated products. Furthermore, it is difficult to
accept the argument that federal action in a previously state-
controlled area will not bring a more effective accomplishment of
ideals, however successful the state program may have been:"

Both Federal and State Agencies have their areas of expertise
which may complement and/or overlap the other. The Con-
sumer Product Safety Commission has the laboratory facilities
and necessary technical staff for standard making and product
testing. The states may be used most effectively in the surveil-
lance of the manufacturer and retailer for banned or potentially
banned products, initiate enforcement action, collect injury
data and provide input on proposed standards, if the proposal
is within an area of their interests and expertise. The states have
an advantage in conducting field programs because of their
daily contact with the manufacturers, retailers and consumers
that deal with consumer products. The CPSC on the other hand
has the resources both fiscal and technical to conduct research
on test procedures and product analysis.

68. The Massachusetts Hazardous Substances Labeling Law, for example, covers
potentially only a portion of the products and hazards now under the jurisdiction of the
CPSC.

69. Letter from Illinois Department of Public Health to Hofstra L. Rev., Jan. 23,
1974.
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In summary, then, the problems with the state product
safety mechanism do not begin and end with a lack of enthusiasm
and initiative. Problems with jurisdictional boundaries, inade-
quate resources, and conflicting local regulations have also ham-
pered effective consumer protection, and these latter characteris-
tics cannot be fully remedied by even the most successful state
program. The CPSC has nation-wide jurisdiction, commands
superior resources, and can eliminate the burden of manufacturer
compliance with a "myriad of local regulations."7

A further issue of which the states must be aware, if a contin-
ued emphasis upon existing state law is intended, is the potential
application of the doctrine of federal preemption.7 Preemption,
while not reducible to clearly defined standards, generally pre-
cludes a State from enacting legislation not in conformity with a
federal law on the same subject.72 The doctrine finds its source in
the federal Supremacy Clause, 3 which elevates federal law above
that of the states. That clause is counterbalanced by the tenth
amendment, which directs that "(t)he powers not delegated to
the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people."'74

70. CALIFORNIA REPo'r, supra note 30 at 3-4.
71. Section 26 of the CPSA, 15 U.S.C.A. § 2075 (Supp. 1973), regulates preemption

and provides:
(a) Whenever a consumer product safety standard under this chapter is in

effect and applies to a risk of injury associated with a consumer product, no
State or political subdivision of a State shall have any authority either to estab-
lish or to continue in effect any provision of a safety standard or regulation
which prescribes any requirements as to the performance, composition, con-
tents, design, finish, construction, packaging, or labeling of such product which
are designed to deal with the same risk of injury associated with such consumer
product, unless such requirements are identical to the requirements of the Fed-
eral standard.
(b) Nothing in this section shall be construed to prevent the Federal Govern-
ment or the government of any State or political subdivision thereof fron estab-
lishing a safety requirement applicable to a consumer product for its own use if
such requirement imposes a higher standard of performance than that required
to comply with the otherwise applicable Federal standard.
(c) Upon application of a State or political subdivision thereof, the Commission
may by rule, after notice and opportunity for oral presentation of views, exempt
from the provisions of subsection (a) of this section (under such conditions as it
may impose) a proposed safety standard or regulation (1) imposes a higher level
of performance than the Federal standard, (2) is required by compelling local
conditions, and (3) does not unduly burden interstate commerce.

72. See, e.g., Hines v. Davidowitz, 312 U.S. 52 (1941); Florida Lime and Avocado
Growers, Inc. v. Paul, 373 U.S. 132 (1963).

73. U. S. CONST. art. VI.
74. U. S. CONST. amendment X.
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Preemption therefore applies where Congress has enacted legisla-
tion pursuant to one of the powers delegated to the United States
by the Constitution. It is clear that the CPSA is a valid Congres-
sional exercise of power under the Commerce Clause."

The next determination to be made is "whether Congress has
exercised its power of legislation in such a manner as to exclude
the states from asserting concurrent jurisdiction over the same
subject matter. ' 7 The language and legislative history of the
CPSA would appear to direct an affirmative response to this
question 77, although certain exceptions exist and must be noted.
In the first place, the language of Section 26 makes it clear that
preemption will only take effect when the CPSC has enacted a
standard for a product hazard, and it would therefore appear that
the states can continue to regulate any product hazard upon
which no CPSC regulation exists. Once a federal standard is es-
tablished, however, any state standard which is not identical to
the CPSC requirement becomes void.7 1

Secondly, under certain conditions states may be permitted
by the CPSC to require a higher level of performance for a prod-
uct than that established by the federal agency.79 However, such
permission must be applied for by the state, and it must be shown
that the higher standard is both required by compelling local
conditions and is not unduly burdensome on interstate com-
merce." It is not as yet clear how the CPSC will interpret this part
of the Act, although it is possible that CPSC permission will be
reserved for situations in which a state seeks to enact experimen-
tal standards which might thereafter become a model for federal
action.

State product safety legislation which does not adopt federal
standards is therefore in a precarious position, and even the most
efficient enforcement program cannot expect continued success

75. U. S. CONsT. art. I, § 8.
76. Northern States Power Co. v. Minnesota, 447 F. 2d 1143, 1146 (8th Cir. 1971).
77. "It is intended that Federal authority - once exercised - occupy the field and

broadly preempt State authority to regulate the same product hazards. Accordingly, the
Federal preemption is intended to extend not only to State authority to set standards on
labeling requirements but also to prevent States from acting to ban products which con-
form to applicable Federal safety standards where the purpose of the ban is to protect the
public from the same product hazard." H. R. Rep. No. 1153, 92d Cong., 2d Sess. 49 (1972).

78. 15 U.S.C.A. § 2075 (a) (Supp. 1973).
79. As one minor exception, not requiring CPSC permission, the CPSA allows a

higher State standard to be applied to products procured for the State's own use. 15
U.S.C.A. § 2075 (b) (Supp. 1973).

80. 15 U.S.C.A. § 2075 (c) (Supp. 1973).
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unless cooperation is given to the regulatory scheme established
by Congress and administered by the CPSC. While the interpre-
tation of the preemption provision of Section 26 must ultimately
be left to the courts,8 the section does not appear to be ambiguous
in its intent to provide the CPSC with virtually exclusive authro-
ity to regulate the field of product safety. The states should con-
centrate upon coordinating their resources with the efforts of the
CPSC, and should revise existing product safety laws to conform
in virtually all respects to federal standards. Consideration
should also be given to the passage of enabling legislation which
would adopt the regulations of the CPSC (the subject of which is
examined in greater detail below).

C. Enforcement of the CPSA Without the Passage of New State
Legislation

Section 29 of the CPSA authorizes the CPSC to "commission
any qualified officer or employee of any State or local agency as
an officer of the Commission for the purpose of conducting exami-
nations, investigations, and inspections. 82 It is therefore feasible
for the CPSC to engage state personnel to assist in the enforce-

81. In two recent cases involving preemption, one involving the preemption provi-
sions of the Federal Hazardous Substances Act, and the other involving a similar clause
under the Federal Flammable Fabrics Act, the courts placed determinative emphasis on
the overall intent of Congress in enacting the respective preemption provisions. In
Chemical Specialties Mfrs. Ass'n v. Clark, 482 F. 2d 325 (5th Cir. 1973), the court invali-
dated a Florida county ordinance on detergent labeling by employing a broad interpreta-
tion of the preemption section of the Federal Hazardous Substances Act. The court stated
that Congress had, by enacting that section, prohibited "any further action of a supple-
mental nature by the states or their political subdivisions" in the area occupied by Con-
gress through the Act. 482 F. 2d at 327. It is to be noted that this preemption clause is
not as broad or powerful as the preemption clause of the CPSA.
In Raymond v. Riegel Textile Corp., 484 F. 2d 1025 (1st Cir. 1973), the court refused to
use the preemption provisions of the Federal Flammable Fabrics Act to relieve the manu-
facturer of liability in a personal injury action. A twelve-year-old child was burned when
a flannelette nightgown burst into flames within two seconds of contact with a hot grill
on an electric range. The district court found the manufacturer liable under the strict
liability in tort standards of New Hampshire law, and the manufacturer challenged the
ruling on the ground that the material of the garment in question met the standards of
flammability established by the federal government under the Flammable Fabrics Act.
The Court of Appeals, in holding that the Act did not preclude state development of
private civil remedies, noted that the legislative history of the Act's preemption section,
enacted as part of a group of 1967 amendments to the Act, evidenced a Congressional
intent to increase the protection of consumers by facilitating the improvement of existing
flammability standards. Since the standards had, in fact, not been updated for twenty
years "[tihe evident solicitude of Congress for the plight of burn victims . . . must be
taken into consideration when interpreting [the preemption provisions of the Act]". 484
F. 2d at 1027.

82. 15 U.S.C.A. § 2078 (a) (2) (Supp. 1973).
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ment of federal standards, despite the lack of a state law mandat-
ing state officials to perform this function. This system has shown
a great potential for effectiveness, as shown by Appendices I and
II of this paper, which detail voluntary state participation in the
enforcement of a federal ban on spray adhesives linked to multi-
ple birth defects.83 In commenting on this voluntary state action
Charles H. Boehne, Director of the CPSC Office of Field Coordi-
nation, stated:8

All but seven States and -the District of Columbia freely offered
their support and participated in actual retail store visits in
order to remove the banned spray adhesives from retail sale.
Some States which did not commit manpower for store visits did
issue press releases and made some telephone contacts with
stores.

State officials at all levels were extremely enthusiastic and
participated with a great deal of zeal.

The success of this operation indicates that the CPSC can
perform its enforcement functions on a far more effective level
through state cooperation and assistance. Indeed, with over 1500
man-days expended by the states on this operation in visiting
almost 19,000 retail stores, it seems likely that federal enforce-
ment will fail due to lack of manpower unless the states cooper-
ate.

At the same time, however, the achievements of this particu-
lar federal-state venture do not show that new state legislation
which will adopt federal standards is unnecessary. It must be
emphasized that the CPSC received voluntary state cooperation
in the spray adhesive banning program, and seven states donated
no assistance. While the CPSC can deputize state officials, it
cannot force them to do the work of the Commission. Comment-
ing upon the need for a state legislative mandate, one state offi-
cial indicated: 5

No state agency, no matter how well intentioned and how ear-
nestly it wants to assist the Commission, will be able to do so
for very long without legislative authorization. The best and

83. The CPSC has since withdrawn this ban. See CCH Consumer Product Safety
Guide No. 29, Feb. 1, 1974 at 7.

84. Memorandum from Charles H. Boehne, Director of CPSC Office of Field Coordi-
nation, to CPSC Commissioners, Sept. 27, 1973.

85. Letter from Kenneth J. Bostock, Special Assistant to Governor of State of Wash.
ington, to Ross L. Koeser, Director of State Programs Division, CPSC Office of Field
Coordination, Sept. 12, 1973.
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perhaps only method of obtaining that authorization is through
the passage of uniform state product safety laws. This is true for
a very simple and basic reason. Without that authorization,
there will be no additional state funding provided to that agency
to carry out these regulatory functions.

For this reason, the Commission's effectiveness, I would
estimate, will be directly proportional to the number of states
that have passed uniform laws.

Effective enforcement of CPSC standards cannot happen
unless state consumer protection agencies are mandated by law
to assist the federal agency. "[Tihere must be a uniformity of
laws, regulations, and interpretations developed for federal and
state agency enforcement if there is to be uniformity of program
development, implementation, and operation in the field of prod-
uct safety."86

D. Adoption of Uniform State Legislation

On August 30 and 31, 1973, a meeting of 14 State officials,
together with the CPSC field and headquarters personnel took
place to discuss the implementation of a Section 29 program of
federal-state cooperation in the administration and enforcement
of the CPSA. This Steering Committee reached agreement on
three major points: there is a need for federal-state cooperation
in product safety control programs; there is a need for uniformity
of laws, regulations, standards, and interpretations; and there is
a need for a National Conference of Product Safety to identify
problems, develop objectives, and arrive at methods and proce-
dures.87 The reactions to the Steering Committee were generauy
favorable, 8 and it is believed that a significant step has been
taken toward a realization by both the CPSC and the states that
a joint effort is vital to the proper effectuation of CPSA policies.

The National Consumer Product Safety Conference was
held on May 15, 16, and 17, 1974, and the theme throughout the
conference was uniformity. While it is only hoped that this
Conference will produce, through exchange of viewpoints, specific
recommendations regarding state legislative action, certain pre-
liminary observations can be made.

86. Letter from Shelby Johnson, Director of Kentucky Division of Environmental
Services, to Charles H. Boehne, Sept. 7, 1973.

87. A summary of the Steering Committee meeting, along with subsequent comments
by state officials on that meeting, was forwarded to the Hofstra L. Rev. by the CPSC
Office of Field Coordination.

88. See note 87 supra.
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First, the CPSC has drafted a Uniform Consumer Product
Act which will be presented at the Conference for consideration
by the states. Enactment of this legislation by a state would mean
immediate adoption as law of the policies and standards of the
CPSC, 9 and thus would appear advisable as the clearest method
of obtaining uniform standards and interpretations. While pas-
sage of the Uniform Act should therefore be strongly recom-
mended, the CPSC and the Conference must realistically be
aware that a number of states will not immediately agree to this
plan, and should therefore provide for alternative recommenda-
tions:

I would like to caution you in assuming that [the Uniform
Consumer Product Safety Act] is the only bill that should be
endorsed by the Conference as legislation to be enacted by the
states. There are many states where the political climate would
not be conducive to the passage of such comprehensive legisla-
tion.

I would recommend that a number of pieces of legislation,
including the Poison Prevention Packaging Act, the Uniform
Hazardous Substances Act, and the Flammable Fabrics Act be
considered by the Conference for possible endorsement. This
would give recognition to the fact that some states may be very
slow to realize the need for consumer product safety legislation."°

While on an ideal level it is unfortunate that some states,
despite the enormous number of consumer injuries caused by
defective products, cannot conclusively see the need for effective
state product safety legislation, it is a fact of life that legislatures
often move very slowly in the passage of laws, and the CPSC must
be aware of this fact. Compromise is inevitable, although con-
sumer safety is not an area in which it seems appropriate.

Second, it is likely that the Conference will deal with the
advisability of establishing State Consumer Product Safety Com-
missions. While the creation of a new state agency might be ad-
vantageous from the point of view of a fresh body generally having
greater energy and initiative, it is not believed that this plan
should be recommended. To create a new consumer protection
agency at the state level would generally be to admit the inability

89. As yet, only one state has independently adopted CPSC standards. 5 N.J. Reg.
354 (a) (1973).

90. Letter from Kenneth J. Bostock, Special Assistant to Governor of State of Wash-
ington, to Ross L. Koeser, Director of State Programs Division, CPSC Office of Field
Coordination, Sept. 12, 1973.
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of existing agencies to effectively deal with their supposed area
of expertise and would likely destroy their initiative. However
little these agencies are presently accomplishing, they would be
guaranteed to do less in the future. The creation of a new agency
would also involve establishing a new framework and method of
operations, which would inevitably expend a great deal of time.

It is therefore believed that the authority of existing State
agencies should be strengthened and broadened", and additional
funds should be supplied by State legislative bodies. Existing
personnel in these agencies should be encouraged to deal with
product safety problems in their particular areas of expertise.2

With a new and powerful federal agency to coordinate operations,
it is likely that fresh impetus will be given to previously inactive
state agencies and these bodies can become highly effective in-
struments in the product safety field.

Ill. CONCLUSION

The helplessness of the consumer, especially the child, in the
face of a mass-produced defective product, and the growing reali-
zation that the consumer has a right to be protected from unrea-
sonable risk of injury due to defective and dangerous products,
has produced in recent years a public demand for government
action. The CPSA is an excellent response to that demand, for
the broad authority granted to the CPSC to gather product injury
information, to establish and maintain regulatory standards, and
to ban unsafe products places in one federal body the power to
effectuate the production of the safest possible consumer prod-
ucts.

But the realistic abilities of the CPSC must not be exagger-
ated. The field of product safety is a massive one, and the man-
date of the CPSA is too broad to accomplish without a coopera-
tive effort on the part of all those in a position to assist. "[E]ven
the states and CPSC members can hardly begin to measure the
magnitude and complexity of providing protection to the consum-
ing public against undue risk of injury from violative consumer
products" ."

It is vital that the states recognize their proper role in light

91. Many state agencies, in fact, already possess broad authority which is not uti-
lized. Some state agencies do not themselves realize the potential extent of their powers.
CALIFORNIA REPORT, supra note 30.

92. Id. at 6.
93. Letter from Shelby Johnson, Director of Kentucky Division of Environmental

Services, to Charles H. Boehne, Sept. 7, 1973.
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of the passage of the CPSA. Whether a particular state's product
safety program has been a success or a failure, that state should
begin to coordinate its efforts with the machinery of the CPSC.
States should commit their agency manpower to the gathering of
injury information and the enforcement of federally established
regulatory standards:94

The Commission feels in any cooperative system every level of
government should do what it does best, and in the vast major-
ity of cases, local conditions are best met through local efforts.
But, local efforts are made more effective when uniformly coor-
dinated; in fact, this method seems to be the only way to achieve
a truly national effect.

It is submitted that a uniform coordination of efforts cannot
be achieved without state legislative action. Section 29 of the
CPSA directs the CPSC to formulate a program of federal-state
cooperation. State consumer protection agencies must be likewise
mandated by their respective legislatures to assist in the estab-
lishment of this cooperative program. States must adopt by law
the uniform regulatory standards of the CPSC, which has the
expertise to develop reasonable, enforceable standards. The pro-
posed Uniform State Consumer Product Safety Act should be
recognized as the appropriate mechanism by which to achieve
uniformity of standards and interpretations.

The National Consumer Product Safety Conference will be
an important event for the CPSC, the states, and the American
consumer. If the states are willing to embrace the Conference
theme of uniformity and work toward the accomplishment of a
cooperative program of administration and enforcement the ide-
als of the CPSA may well be achieved, and the consumer will
thereby receive the protection from the unreasonable risk of prod-
uct injury to which he has a right.

Robert A. Faller

94. Letter from Charles H. Boehne, Director of CPSC Office of Field Coordination,
to a member of the Hofstra L. Rev., Dec. 26, 1973.
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