
SPIER v. BARKER

NEGLIGENCE-Seat Belts-mitigation of damages-nonuse of an
available seat belt may be considered in determining whether
plaintiff exercised due care in mitigating his injuries in a motor
vehicle accident. 35 N.Y.2d 444, 323 N.E.2d 164, 363 N.Y.S.2d
916 (1974).

The question of what effect the nonuse of an available seat
belt' by a plaintiff has upon his right of recovery in a personal
injury action resulting from a motor vehicle accident was pre-
sented to the New York Court of Appeals for the first time in
Spier v. Barker.' In extending the post-injury doctrine of avoida-
ble consequences to the pre-injury nonuse of seat belts, the court
held that the jury can consider the nonuse of an available seat
belt in determining whether the plaintiff has exercised due care
to avoid injury to himself and to mitigate any injury which he is
likely to sustain.

The plaintiff was in the process of turning at an intersection
when her automobile was struck by defendant's tractor trailer.
The plaintiff was thrown from her vehicle as a result of the colli-
sion and her automobile rolled over her, pinning her legs under-
neath the left rear wheel.

1. The court justified the limiting of its holdings to the nonuse of an available seat
belt by stating that it takes much less effort to buckle an available seat belt than to go to
the expense of having one installed. Spier v. Barker, 35 N.Y.2d 444, 449 n.2, 323 N.E.2d
164, 167 n.2., 363 N.Y.S.2d 916, 920 n.2 (1974), citing Comment, Self Protective Safety
Devices: An Economic Analysis, 40 U. Cm. L. REv. 421, 439 (1973). The court then
commented that N.Y. VEH. & TRA. LAw § 383 (McKinney 1970), providing for the instal-
lation of seat belts in all new automobiles registered or sold in New York after January 4,
1968, will eventually make the available-unavailable distinction academic. Spier v.
Barker, 35 N.Y.2d 444, 449 n.2, 323 N.E.2d 164, 167 n.2, 363 N.Y.S.2d 916, 920 n.2 (1974).

The opinion of the court did not include a definition of the term "seat belt." John
Kircher, however, in an article relied on in much of the court's decision, has noted that:

[Tihe general term "seat belt" refers to many restraint devices other than the
familiar lap belt. The term includes. . . the shoulder strap-lap belt combina-
tion, which is standard on newer vehicles, as well as such less frequently used
devices as the harness type of restraint.

Kircher, The Seat Belt Defense-State of the Law, 53 MARQ. L. REv. 172 (1970)
[hereinafter cited as Kircher].

2. 35 N.Y.2d 444, 323 N.E.2d 164, 363 N.Y.S.2d 916 (1974).
In Bartlett v. State, 40 App. Div.2d 267, 340 N.Y.S.2d 63 (4th Dep't), motionfor leave

to appeal denied, 32 N.Y.2d 610 (1973), the defendant raised the seat belt defense but no
proof was offered to establish that the seat belt would have reduced the plaintiff's injuries.
Spier v. Barker, 35 N.Y.2d 444, 449 n.1, 323 N.E.2d 164, 167 n.1, 363 N.Y.S.2d 916, 920
n.1 (1974).
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At trial in the Supreme Court, Madison County, the defen-
dants called an expert witness who testified, over the plaintiffs
objection, that the plaintiff would not have been ejected from her
vehicle had she been wearing her seat belt, and that had she not
been ejected, she probably would not have incurred any serious
injuries. The trial court charged the jury on the theory of avoida-
ble consequences: 3

If you find that a reasonably prudent driver would have used a
seat belt, and that she would not have received some or all of
her injuries had she used the seat belt, then you may not award
any damages for those injuries you find she would not have
received had she used the seat belt. The burden of proving that
some or all of her injuries would not have been received had she
used the seat belt rests upon the [defendants].

At the request of plaintiff's counsel, the court charged the jury
that "there isn't any law in the State of New York that requires
a person to wear a seat belt or to anticipate the happening of an
accident."' The jury returned a verdict of no cause of action for
both the plaintiffs claim and the defendant's counterclaim, and
the plaintiff appealed.

The Appellate Division, Third Department, unanimously
affirmed the judgment of the trial court.5 In finding that the laws
of negligence and contributory negligence were correctly charged
by the trial court and that the jury reached its verdict on a finding
of negligence on the part of both parties, the appellate division
concluded that the jury never reached the seat belt defense and
mitigation of damages issue.' The court commented that allowing
the jury to apportion damages for the nonuse of an available seat
belt would be purely speculative and similar to the apportion-
ment of damages in comparative negligence,7 an approach not yet

3. Spier v. Barker, 35 N.Y.2d 444, 448, 323 N.E.2d 164, 166, 363 N.Y.S.2d 916, 919
(1974).

4. Id.
5. Spier v. Barker, 42 App. Div.2d 428, 348 N.Y.S.2d 581 (3d Dep't 1974).
6. Id. at 430-31, 348 N.Y.S.2d at 583.
7. As of 1974, at least 17 states had comparative negligence rules. See Note, 49 WASH.

L. REV. 705, 707-10 (1974). Under the rules of comparative negligence, damages are appor-
tioned based on the fault of each party. For example, "if the defendant's fault is found to
be twice as great as that of the plaintiff, the latter will recover two-thirds of his damages,
and himself bear the remainder of the loss." PROSSER, infra note 15, § 67, at 436. In three
states, a plaintiff will recover only if his negligence is "not greater than" the negligence
of the defendant and in eight states, recovery by a plaintiff is limited to only those
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followed in New York.7- ' It stated that the avoidable conse-
quences charge would have been error had the jury resolved the
liability issue in favor of the plaintiff.8

In unanimously affirming the decision of the appellate divi-
sion, the Court of Appeals, in an opinion by Judge Gabrielli,
agreed with the appellate division that the jury's decision was
based on a finding that both parties were negligent. The court,
however, disagreed with the appellate division's finding that the
trial court's charge of avoidable consequences would have been
error if the jury resolved the liability issue in favor of the plain-
tiff.' The court relied on the reasoning of Mount v. McClellan0

situations in which the plaintiff's negligence is "not as great as" that of the defendant.
Note, supra, at 710. In two states, a plaintiff will recover "only when his negligence is
,slight' relative to the defendant's 'gross' negligence." Id.

The rules of comparative negligence, which apportion fault, are to be distinguished
from those rules apportioning damages, under which a party is held responsible for those
damages he caused regardless of the degree to which he was at fault.

It has been suggested that comparative negligence states may be more receptive to
the seat belt defense as it would only go to damage reduction and would not result in a
total bar to the plaintiff's recovery. Kircher, supra note 1, at 188. However, for the defense
to be applied, there must still be a showing of a causal relationship between the failure to
wear a seat belt and the resulting injuries. Bentzler v. Braun, 34 Wis.2d 362, 149 N.W.2d
626 (1967).

7.1. As this Note was going to press, a comparative negligence bill _(N.Y.S. 3277,
A.4178 (1975)) was passed by the 198th New York State Legislature. 173 N.Y.L.J. 78, Apr.
23, 1975, at 1, col. 5-6. The bill provides, inter alia, that:

In an action to recover damages for personal injury, injury to property, or wrong-
ful death, the culpable conduct attributed to the claimant or to the decedent,
including contributory negligence or assumption of risk, shall not bar recovery,
but the amount of damages otherwise recoverable shall be diminished in the
proportion which the culpable conduct attributable to the claimant or decedent
bears to the culpable conduct which caused the damages.
If signed into law by Governor Carey, the bill would go into effect on September 1,

1975. However, as of April 23, 1975, the Governor's office had not stated a final position
on the legislation. 173 N.Y.L.J. 78, Apr. 23, 1975, at 1, col. 5-6. If the bill is signed into
law, the faectfinder, when faced with a situation analogous to that of Spier v. Barker, may
take the non-use of an available seat belt into account when apportioning fault.

8. Spier v. Barker, 42 App. Div.2d 428, 431, 348 N.Y.S.2d 581, 583 (3d Dep't 1973).
9. It might appear that the Court of Appeals' discussion of the seat belt defense is

merely dicta as it agreed with the Appellate Division that the jury never reached the issue
of damages. However, the issue on appeal was whether the trial court's charge on avoida-
ble consequences constituted prejudicial error, and it may be argued that a discussion of
the seat belt defense was in fact necessary for a decision on that issue.

10. 91 Ill.App.2d 1, 234 N.E.2d 329 (1968). The Spier court's interpretation of Mount
is consistent with that of Blitz v. Checker Taxi Co., 8 Ill.App.3d 361, 290 N.E.2d 291,
293 (1972), which construed Mount to hold that "the 'seat belt defense' could be estab-
lished on the issue of mitigation of damages and, by dicta, suggested that it could not be
established on the issue of contributory negligence."
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in holding that:"

[N]on-use of an available seat belt, and expert testimony in
regard thereto, is a factor which the jury may consider in light
of all the other facts received in evidence, in arriving at its
determination as to whether the plaintiff has exercised due care
not only to avoid injury to himself but to mitigate any injury he
would likely sustain.

The Court of Appeals agreed with the trial court that the nonuse
of an available seat belt may only be considered by the jury in
assessing damages and may not be used in determining liability.
In an apparent attempt to simplify the complex burden of proof
and causation problems 2 which would follow the holding, the
court, relying on an article by John J. Kircher,' 3 limited the sub-
missions of the defense to the jury to situations in which "the
defendant can demonstrate, by competent evidence, a causal
connection between the plaintiff's nonuse of an available seat belt
and the injuries and damages sustained." 4 The court recognized
that defendants in other jurisdictions have advanced three ap-
proaches 5 to support the seat belt defense: first, that plaintiff's

11. Spier v. Barker, 35 N.Y.2d 444, 449-50, 323 N.E.2d 164, 167, 363 N.Y.S.2d 916,
920 (1974).

12. See text accompanying nots 59-65 infra.
13. Kircher, supra note 1, at 1,6.
14. Spier v. Barker, 35 N.Y.2d 444, 450, 323 N.E.2d 164, 167, 363, N.Y.S.2d 916, 920

(1974), citing Kircher, supra note 1, at 186.
15. The court failed to recognize that a fourth approach-assumption of the risk-has

also been advanced. See Woods v. Smith, 296 F. Supp. 1128, 1129 (N.D. Fla. 1969); Kleist,
The Seat Belt Defense: An Exercise in Sophistry, 18 HAsTNGs L.J. 613, 620 (1967); Com-
ment, The Seat Belt Defense: A New Approach, 38 FoRtnHAM L. REv. 94, 95-96 (1969).
Prosser remarks that assumption of the risk has been recognized in three types of circum-
stances:

In its simplest and primary sense, assumption of risk means that the plain-
tiff, in advance, has given his consent to relieve the defendant of an obligation
of conduct toward him, and to take his chances of injury from a known risk
arising from what the defendant is to do or leave undone ....

A second ... situation, is where the plaintiff voluntarily enters into some
relation with the defendant, with knowledge that the defendant will not protect
him against the risk ....

In the third type of situation the plaintiff, aware of a risk already created
by the negligence of the defendant, proceeds voluntarily to encounter it ....

W. PROSSER, LAW OF TORTS § 68, at 440 (4th ed. 1971).
The assumption of risk doctrine has been criticized as inappropriate to the seat belt

situation as "[it could hardly be said that when the plaintiff steps into his car he is
relieving defendant of the duty to drive carefully, or that the plaintiff is consenting to
'assume the risk' of defendant's negligent manipulation of his automobile." Kleist, The
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nonuse constitutes negligence per se; second, that nonuse of an
available seat belt may constitute contributory negligence; and
third, that by not wearing a seat belt, the plaintiff acts unreason-
ably towards himself and should be precluded from collecting
damages for those injuries which a seat belt would have pre-
vented. 6

In dealing with the first approach, that nonuse of an avail-
able seat belt constitutes negligence per se, the court followed the
rationale of a decision of the Supreme Court of Wisconsin 7 in
holding that the failure to wear a seat belt cannot be negligence
per se if the statute controlling its installation does not require
that seat belts be worn. The New York statute on point, section
383 of the New York Vehicle and Traffic Law," sets forth the
requirements for the installation of safety belts in motor vehicles
but does not require their use. Absent a clear legislative intent to
the contrary, the negligence per se approach should not be taken
and has not, in fact, been followed in other jurisdictions. 9

The courts in other jurisdictions are not, however, in similar
agreement as to the use of the contributory negligence approach
to the seat belt defense. In Bentzler v. Braun,"0 the Supreme
Court of Wisconsin found a duty to use an available seat belt,
independent of any statutory mandate, based on the common law
standard of ordinary care. The Superior Court of Connecticut in
Remington v. Arndt" held that a duty to fasten a seat belt may

Seat Belt Defense: An Exercise in Sophistry, 18 HASTINGS L.J. 613, 620 (1967). The as-
sumption of risk doctrine has been further criticized as unnecessary in all but the cases
involving express agreements, for the concepts of duty and contributory negligence serve
the same purpose. PROSSER, supra, § 68, at 454.

16. Spier v. Barker, 35 N.Y.2d 444, 450, 323 N.E.2d 164, 167, 363 N.Y.S.2d 916, 920-
21 (1974); see Kircher, supra note 1, at 173.

17. Bentzler v. Braun, 34 Wis.2d 362, 149 N.W.2d 626, 639 (1967).
18. N.Y. VEH. & Tnsx. LAW § 383 (McKinney 1970).
19. Kircher, supra note 1, at 174 n.12, citing Remington v. Arndt, 28 Conn. Super.

289, 259 A.2d 145 (1969); Kavanagh v. Butorac, 140 Ind. App. 139, 221 N.E.2d 824 (1966);
Cierpisz v. Singleton, 247 Md. 215, 230 A.2d 629 (1967); Romankewiz v. Black, 16 Mich.
App. 119, 167 N.W.2d 606 (1969); Miller v. Miller, 273 N.C. 228, 160 S.E,2d 65 (1968);
Bertsch v. Spears, 20 Ohio App.2d 137, 252 N.E.2d 194 (1969); Robinson v. Lewis, 254
Ore. 52, 457 P.2d 483 (1969); Jones v. Dague, 252 S.C. 261, 166 S.E.2d 99 (1969); Tom
Brown Drilling Co. v. Nieman, 418 S.W.2d 337 (Tex. Civ. App. 1967).

The court in Miller v. Miller, 273 N.C. 228, 160 S.E.2d 65, 70 (1968), noted that "[s]o
far as our research discloses, no court has yet held an occupant's failure to buckle his seat
belt to be negligence per se."

20. 34 Wis.2d 362, 149 N.W.2d 626 (1967).
21. 28 Conn. Super. 289, 259 A.2d 145 (1969).



Hofstra Law Review

arise when there are circumstances requiring a person to antici-
pate an accident, but that the duty is not an unqualified or blan-
ket one.

Dean Prosser has suggested that in determining the standard
to which a plaintiff should conform for his own protection,
"[t]he unreasonableness of the risk which he incurs is judged by
. . . weighing the importance of the interest he is seeking to
advance against the probability, and probable gravity, of the an-
ticipated harm to himself."" A number of commentators suggest
that there is a great risks of injury or death when riding in a
motor vehicle which is effectively diminished by the simple use
of a seat belt. 4 Assuming the risk is in fact great, using Dean
Prosser's suggested test, it would appear that only exigent cir-
cumstances would justify nonuse of an available seat belt. Pros-
ser's test is very similar to the formula laid down by Judge
Learned Hand in United States v. Carroll Towing Co. 5 This often
quoted formula states that liability depends upon whether the
burden of adequate precautions against harm is less than the
probability of harm multiplied by the gravity of the resulting
injury.26 Although the probability of harm and the gravity of re-
sulting injury are open to speculation, the burden of buckling an
available safety belt is so low that, barring exigent circumstances,
its nonuse cannot be justified.

In addition to establishing a standard to which a plaintiff

22. PRoSSER, supra note 15, § 65, at 419.
23. Comment, The Failure to Use Seat Belts as a Basis for Establishing Contributory

Negligence, Barring Recovery for Personal Injuries, 1 U. SAN FRAN. L. REV. 227, 279 n.16
(1967), citing 16 Ati. JuR. PROOF OF FACTS 353; NATIONAL SAFErY COUNCIL, Stock No. 329,
SMART DRrms UsE SEAT BmiTs (19 ); Huelke & Gikas, Determination of Seat Belt
Effectiveness for Survival in Fatal Highway Collisions, 7th Stapp Car Crash Conference
(1965). Contra, 39 U. COLO. L. Rxv. 605, 608 n.13 (1967), citing NATIONAL SAFETY COUNCIL,
ACCIDENT FAcrs 40 (1965) (noting that the chance of being in an injury producing accident
is relatively low, there being one such accident for every 74,000 miles driven in 1965).

24. Comment, The Failure to Use Seat Belts as A Basis for Establishing Contributory
Negligence, Barring Recovery for Personal Injuries, 1 U. SAN FRAN. L. REv. 277, 279 n.16
(1967).

New York Motorist, Feb., 1975, at 8, col. 3, points out that "[a] study of 30,000
severe traffic accidents since 1969 has found no deaths and virtually no serious injuries
among the approximately 500 motorists who were wearing lap and shoulder safety belts."

See Huelke, Practical Defense Problems-The Expert's View, 53 MARQ. L. Rxv. 203
(1970); Miller, Crashworthiness of Automobiles, ScuNTrnc Aas., Feb., 1973, at 81; Snyder,
Seat Belt as a Cause of Injury, 53 MAiQ. L. RPv. 211 (1970), cited in Spier v. Barker, 34
N.Y.2d 444, 452 n.4, 323 N.E.2d 164, 168 n.4, 363 N.Y.S.2d 916, 922 n.4 (1974).

25. 159 F.2d 169 (2d Cir. 1947).
26. Id. at 173.

[Vol. 3, 1975]



Seat Belts

should conform for his or her own protection and a failure to con-
form to that standard, there must be a showing of causation in
fact and proximate cause if the plaintiff is to be precluded from
recovery on the basis of his or her contributory negligence.
Causation in fact is commonly known as the "but for" or "sine
qua non" rule, which may be stated as follows: the actor's con-
duct is the cause of the event if but for the negligence of the actor,
the event would not have occurred." The "but for" test is inappl-
icable to situations in which the event was a result of two concur-
ring causes, each of which would have been sufficient to cause the
same result if operating alone. 8 In that situation, the test used is
whether the act was a material or substantial factor in causing
the damage.29 The Restatement (Second) of Torts has adopted
the substantial factor test for use in all situations.3 1

If it is determined by a court that the plaintiff's contributory
negligence has been a cause of his injury, there remains the re-
quirement of a showing of proximate cause before liability will be
imposed. The rationale behind the requirement of proximate
cause is "the limiting [of] liability to those consequences which
have some reasonably close connection with the [actor's] con-
duct and the harm which it originally threatened, and are in
themselves not so remarkable and unusual as to lead one to stop
short of them."'3' The courts have proposed many different tests32

27. PROSSER, supra note 15, § 41, at 238-39.
28. Id. at 239.
29. Anderson v. Minneapolis St. P. & S. St. M.R.R. Co., 146 Minn. 430, 179 N.W.45

(1920).
30. RESTATEwNT (SEcoND) OF TORTS § 431(a) (1965). Comment (a) provides that:
In order to be a legal cause of another's harm, it is not enough that the harm
would not have occurred had the actor not been negligent. . . .The negligence
must also be a substantial factor in bringing about the plaintiff's harm. The
word "substantial" is used to denote the fact that the defendant's conduct has
such an effect in producing the harm as to lead reasonable men to regard it as
a cause, using that word in the popular sense ....
31. PROSSER, supra note 15, § 44, at 270.
32. See Christianson v. Chicago St. P., M. & 0. Ry. Co., 67 Minn. 94, 69 N.W. 640

(1896) (consequences which follow in unbroken sequence); Mauney v. Gulf Refining Co.,
193 Miss. 421, 9 So.2d 780 (1942) (circle of reasonable foreseeability); Palsgraf v. Long
Island R.R. Co., 248 N.Y. 339, 162 N.E. 99 (1928)(negligence question asked twice-the
second time with respect to this particular plaintiff); McCahill v. New York Transp. Co.,
201 N.Y. 221, 94 N.E. 616 (1911)(direct effect); Ryan v. New York Central R.R. Co., 35
N.Y. 210 (1866)(immediate result as opposed to remote result); Overseas Tankship (U.K.)
Ltd. v. Morts Dock & Engineering Co., Ltd. [1961] A.C. 388 (P.C.) (negligence question
asked twice-the second time with respect to this particular plaintiff); In re Arbitration
Between Polemis and Furness, Withy & Co., [1921] 3 K.B. 560 (C.A.) (directly trace-
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for proximate cause. The test of the "scope of the foreseeable
risks," is, however, the test that "is on its way to victory as the
criterion of what is 'proximate' if it has not already achieved it.""3
That test limits liability to foreseeable consequences within the
"scope of the original risk created, [and is] identical with the
test for negligence."" 4 The Spier court rejected the contributory
negligence approach by holding this doctrine applicable only to
those situations in which the particular causation requirements
are met. The court refused to follow the holdings of those cases 5

which found the nonuse of an available seat belt to constitute
contributory negligence as a matter of common law. A careful
study of the court's reasoning reveals that the court did in fact
find just such negligence.36 However, in deciding that it would be

able to the negligent act).
For a discussion of the proposed tests of zone of danger, nearest cause, last human

wrongdoer, cause and condition, substantial factor and justly attachable cause, see
PROSSER, supra note 15, § 42, at 246-48.

33. PROSSER, supra note 15, § 43, at 267.
34. Id. at 251, citing Judge Griffith's opinion in Mauney v. Gulf Refining Co., 193

Miss. 421, 9 So.2d 780 (1942).
Dean Twerski has spoken of proximate cause as a fine tuning of the original negligence

question. Interview with Dean Aaron D. Twerski, Professor of Law and Associate Dean,
Hofstra University School of Law, Hempstead, New York, Feb. 20, 1975. In his "scope of
the risk" analysis of proximate cause, Dean Twerski suggests that one looks to see if the
resulting harm was one of the risks included on the "worry list," i.e., a list of those risks
that the conduct creates, formed when determining the original negligence question. For
example, in Palsgraf v. Long Island R.R. Co., 248 N.Y. 339, 162 N.E. 99 (1928), a man
attempting to board a moving train was pushed by a guard in such a way as to dislodge a
package containing fireworks which the man was carrying. The package exploded, causing
a scale at the other end of the platform to fall on the plaintiff. Dean Twerski suggests that
one should begin an analysis of this case by asking the question: Why shouldn't you jostle
packages? The "worry list" of risks that you create in answer to this question is used in
initially deciding the negligence question by applying it to Learned Hand's risk-utility
formula. See text accompanying notes 25-26 supra. According to Dean Twerski's "scope
of the risk" analysis, the "worry list" is consulted for a second time when deciding the
proximate cause issue. If the harm resulting from the actor's negligent conduct is one of
the risks on the "worry list" the negligence is proximately caused.

35. Spier v. Barker, 35 N.Y.2d 444, 451, 323 N.E.2d 164, 168, 363 N.Y.S.2d 916, 921
(1974) citing Mays v. Dealers Transit, Inc., 441 F.2d 1344 (7th Cir. 1971); Sams v. Sams,
247 S.C. 467, 148 S.E.2d 154 (1966); Bentzler v. Braun, 34 Wis. 2d 362, 149 N.W.2d 626
(1967).

36. In Spier v. Barker, 35 N.Y.2d 444, 452, 323 N.E.2d 164, 168, 363 N.Y.S.2d 916,
922 (1974), the court stated that the jury could find the burden of using an available seat
belt to be less than the probability of harm multiplied by its severity. See text accompany-
ing note 46 infra. The court was obviously applying the test put down by Judge Learned
Hand in United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947) (see text
accompanying notes 25-26 supra), and found that standard of care to be the use of an
available seat belt. The breach of the standard of care constitutes negligence, but liability
may be cut off by a finding of no causation.
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improper to preclude the plaintiff from recovering for any of his
injuries when the seat belt might have prevented some or none
of them, the court limited the availability of contributory negli-
gence as an affirmative defense to those situations in which the
negligence caused the accident itself,37 rather than when it merely
exacerbates the injuries. The Restatement (Second) of Torts re-
fers to the causation issue in contributory negligence as relating
to the plaintiff's harm3 and Prosser speaks of causation in rela-
tion to injury.3' The approach taken in Spier, that to constitute
negligence the nonuse of available seat belt must cause not only
the injury but also the accident, is, however, the common one.40

After rejecting the negligence per se and contributory negli-
gence approaches, the Spier court adopted the third ap-
proach-avoidable consequences. The rationale of the avoidable
consequences rule is that by not wearing a seat belt, the plaintiff
acted unreasonably towards himself and should be precluded
from collecting damages for those injuries which a seat belt would
have prevented.4' The rule is similar to the doctrine of contribu-
tory negligence as both limit recovery to situations in which the
plaintiff acted as a reasonable person would under like circum-
stances in taking precautions for his or her own safety." However,

37. Spier v. Barker, 35 N.Y.2d 444, 451, 323 N.E.2d 164, 168, 363 N.Y.S.2d 916, 921
(1974), citing Noth v. Scheurer, 285 F. Supp. 81 (E.D.N.Y. 1968); Abrams v. Woods, 64
Misc.2d 1093, 316 N.Y.S.2d 750 (Sup. Ct. Monroe County 1970); Dillon v. Humphreys,
56 Misc.2d 211, 288 N.Y.S.2d 14 (Sup. Ct. Suffolk County 1968).

The court commented that the situations in which the nonuse of a seat belt was the
cause of the accident were not being considered in this case. Spier v. Barker, 35 N.Y.2d
444, 451 n.3, 323 N.E.2d at 164, 168 n.3, 363 N.Y.S.2d 916, 921 n.3 (1974).

38. RESTATFmENT (SEcoND) OF ToRTs § 463 (1965).
39. PRossER, supra note 15, § 65.
40. Comment, Self Protective Safety Devices: An Economic Analysis, 40 U. CI. L.

REV. 435, 439 n.75 (1973).
In discussing the differences between contributory negligence and avoidable conse-

quences, 22 Abi. Jun.2V Damages § 31, at 53 states:
[flf the act of the injured party does not operate in causing the injury from
which all damages ensued, but merely adds to the resulting damages, its only
effect is to prevent the recovery of those damages which reasonable care would
have prevented.
Noth v. Scheurer, 285 F. Supp. 81, 85 (E.D.N.Y. 1968) states that "[i]t is hornbook

law that the negligence of the plaintiff will not bar recovery unless it is also a proximate
cause of the accident." See Lee v. City Brewing Corp., 279 N.Y. 380, 18 N.E.2d 628 (1939);
Lewis v. Rowland, 225 App. Div. 25, 232 N.Y.S. 71 (4th Dep't 1928). Contra, Woods v.
Smith, 296 F. Supp. 1128 (N.D. Fla. 1969); Kavanagh v. Butorac, 140 Ind. App. 139, 221
N.E.2d 824 (1966); Bentzler v. Braun, 34 Wis.2d 362, 149 N.W.2d 626 (1967).

41. C. McCoPhUCK, DAMAGES § 33, at 127-30 (1935).
42. Id; PaossER, supra note 15, § 65, at 422-24 & n.66.
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whereas contributory negligence comes into play before a legal
wrong has been committed and is a bar to all recovery, the rule
of avoidable consequences is a rule imposing a duty on the plain-
tiff to mitigate damages after a legal wrong has occurred. This
rule results in a denial of those post-accident damages which
could have been avoided had the plaintiff acted reasonably. 3

Although contributory negligence, as a matter of pleading, is a
defense, the rule of avoidable consequences is merely a rule of
damages .14

In adopting the third approach, the court recognized that
avoidable consequences and mitigation of damages are tradition-
ally post-accident concepts, conceded that a pre-accident oppor-
tunity to mitigate damages usually does not arise, and found the
pre-accident/post-accident chronological distinction to be justi-
fied in most cases. The court determined, however, that "the seat
belt affords the automobile occupant an unusual and ordinarily
unavailable means by which he or she may minimize his or her
damages prior to the accident. '45 The court discussed the na-
tional concern of highway safety and defensive driving and com-
mented that the burden of buckling an available seat belt in the
present case could be found by a jury to be less than the probabil-
ity of harm multiplied by its accompanying gravity. 4" The court
discussed the merits of the seat belt in preventing injury, in re-
straining a vehicle's occupant during and immediately after im-
pact, in reducing the likelihood of ejection, and in frequently
preventing the "second collision" of the occupant with the inte-
rior part of the vehicle. 4 Following this discussion, the court held
that the avoidable consequences issue was properly submitted to
the trial court.48

The rule of avoidable consequences has been criticized as
inapplicable to the seat belt situation because the rule is tradi-
tionally applied following a legal wrong,4" and because "a motor-

43. C. McCoRmscK, DAMAGES § 33, at 127-30 (1935); PROSSER, supra note 15, § 65,
at 422-24 & n.66.

44. C. McCoRmcK, DAMAGES § 33, at 130 (1935).
45. Spier v. Barker, 35 N.Y.2d 444, 452, 323 N.E.2d 164, 168, 363 N.Y.S.2d 916, 922

(1974).
46. See notes 22-26, 36 supra and accompanying text.
47. Spier v. Barker, 35 N.Y.2d 444, 452, 323 N.E.2d 164, 169, 363 N.Y.S.2d 916, 922

(1974).
48. Id. at 453, 323 N.E.2d at 169, 363 N.Y.S.2d at 923.
49. Kleist, The Seat Belt Defense-An Exercise in Sophistry, 18 HASTnNGS L. J. 613,
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ist has a right to assume that others upon the highway will obey
the traffic laws and he need not take protective measures against
the mere possibility of some future negligent act by another."5

However, this purely chronological distinction has often been ig-
nored,5 and the right to assume the due care of others exists only
"in the absence of notice or knowledge to the contrary."52 "Auto-
mobile drivers are. . . 'on notice' concerning the possibility of an
accident and should be held responsible for such notice. 53

The avoidable consequences rule is executed through the
apportionment of damages between the plaintiff and the defen-
dant. The Restatement (Second) of Torts provides that:54

(1) Damages for harm are to be apportioned among two or
more causes where

(a) there are distinct harms, or
(b) there is a reasonable basis for determining the contri-
bution of each cause to a single harm.

(2) Damages for any other harm can not be apportioned among
two or more causes.

The Restatement goes on to provide that:55

Where . . . there are distinct harms, or a reasonable basis is
found for the division of a single harm, the damage may be
apportioned, and the plaintiff may be barred only from recovery
for so much of the harm as is attributed to his own negligence.
Such apportionment is commonly made, under the damages
rule as to avoidable consequences, when the plaintiff suffers an
original injury, and his negligence consists in failure to exercise
reasonable care to prevent further harm to himself ....

Such apportionment may also be made where the antece-
dent negligence of the plaintiff is found not to contribute in any
way to the original accident or injury, but to be a substantial
contributing factor in increasing the harm which ensues.

620-21 (1967); Comment, Self Protective Safety Devices: An Economic Analysis, 40 U.
Cm. L. REv. 435, 438 & n.66 (1973).

50. Kleist, The Seat Belt Defense-An Exercise in Sophistry, 18 HASTINGs L. J. 613,
621 (1967); Comment, Self Protective Safety Devices: An Economic Analysis, 40 U. Cm.
L. Rxv. 435, 438 (1973).

51. Comment, Self Protective Safety Devices: An Economic Analysis, 40 U. Cm. L.
REv. 435, 438 & n.69 (1973) and cases cited therein.

52. Roberts v. Bohn, 26 Ohio App.2d 50, 269 N.E.2d 53 (1971).
53. Comment, Self Protective Safety Devices: An Economic Analysis, 40 U. Cm. L.

REv. 421, 439 (1973).
54. RESTATEMENT (SECOND) OF ToRTs § 433(A) (1965).
55. Id. § 465, Comment (c).
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In his discussion of a situation in which a plaintiffs excessive
speed aggravated his injuries resulting from a collision but was
not a cause of the collision, Dean Prosser suggests that the best
approach is to apportion the damages, thereby reducing the
plaintiff's recovery to the extent that it was aggravated by his
own prior negligence." Prosser is careful to limit the apportion-
ment of damages to situations in which the extent of the aggrava-
tion can be determined with reasonable certainty." He therefore
suggests that "the doctrines of contributory negligence and avoid-
able consequences are in reality the same, and that the distinc-
tion which exists is rather one between damages which are capa-
ble of assignment to separate causes, and damages which are
not."-"

In discussing the traditional post-accident application of the
rule of avoidable consequences, Dean Prosser states that if the
pre- and post-accident damages were indivisible, the plaintiff's
negligence would bar all recovery. 9 Citing Dziedzic v. St. John's
Cleaners and Shirt Launderers, Inc.60 as authority, Prosser re-
marks that:"1

[f]t has been held that a plaintiff seeking apportionment of
damages caused by his contributory negligence and damages
that would have occurred anyway has the burden of proof on the
issue.

56. PROSSER, supra note 15, § 65, at 424.
57. Id.
58. Id.
59. Id. at 423.
60. 99 N.J. Super. 565, 240 A.2d 697 (1968), rev'd, 53 N.J. 157, 249 A.2d 382 (1969).

Although Prosser cites Dziedzic as "reversed on other grounds," PROSSER, supra note 15,
§ 65, at 423 n.70, it is clear that the Supreme Court of New Jersey found the Superior
Court's determination that the plaintiff should bear the burden of proof on the apportion-
ment of damages issue to be incorrect.

With regard to the apportionment of responsibility for plaintiff's injuries, at no
point does the Restatement [(Second) of Torts] imply that the plaintiff must
bear the burden. Once a plaintiff has met his burden of showing that the defen-
dant's negligence was a proximate cause of the plaintiff's injuries, any further
procedural barrier to a plaintiff's recovery, in whole or in part, would violate our
traditional concept that to avoid liability such defendant must carry the burden
of proving the plaintiff's participation in the injuries.

Dziedzic v. St. John's Cleaners and Shirt Launderers, Inc., 53 N.J. 157, 166-67, 249 A.2d
382, 387-88 (1969).

61. PROSSER, supra note 15, § 65, at 423 n.70. In PROSSER, CASES AND MATEIALS ON
TORTS, 379 nn. 2-5 (5th ed. 1971), Prosser noted that the older decisions were in agreement
that placement of the burden of proof as to apportionment of damages should be on the
plaintiff, but indicated that recent decisions are going both ways.
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The difference between the Spier court's approach and that
of Prosser is that under Spier, the burden of proof of avoidable
consequences is placed, as it is traditionally,12 on the defendant
and the plaintiff will recover for all of his injuries if the defendant
does not prove that the injuries are separable. Under Prosser's
approach, the plaintiff has the burden of proof and will not re-
cover for any of his injuries if he cannot separate the injuries that
a seat belt would have prevented from the injuries he would have
incurred anyway. If a plaintiff, who acted unreasonably only in
his failure to wear a seat belt, cannot separate his injuries, Prosser
imposes the same degree of liability for his own injuries on him
as on a person who has caused an accident. When the plaintiff's
nonuse of an available seat belt merely aggravates his injuries
rather than causes the accident, the most equitable approach
seems to be that taken by the Spier court of allowing the plaintiff
to recover for all of his injuries, with the exception of those that
the defendant can prove were caused by the plaintiff's nonuse of
such seat belt.

Dean Twerski points out that the court could have reached
its decision to preclude the plaintiff from recovering for those
injuries that a seat belt would have prevented, without a consid-
eration of the doctrine of avoidable consequences, by holding the
plaintiff contributorily negligent for only those injuries that a seat
belt would have prevented. 3 This is not merely a matter of se-
mantics, but is rather a serious decision as to who should bear the
burden of proof. In the State of New York, the plaintiff has the
burden of proving his freedom from contributory negligence. 4

The defendant, however, has the burden of proving that the
plaintiff negligently failed to mitigate his damages and that the
damages would have been diminished had the plaintiff taken the
proper measures. 5 Dean Twerski suggests that one of the court's
considerations in determining its final approach to the case was
that of placing the burden of proof on the defendant rather than
on the plaintiff.

62. C. MCCOMCK, DAMAGES § 33, at 130 (1935).
63. Interview with Dean Aaron D. Twerski, Professor of Law and Associate Dean,

Hofstra University School of Law, Hempstead, New York, Feb. 10, 1975.
64. Fitzpatrick v. International Ry. Co., 252 N.Y. 127, 169 N.E. 112 (1929).
65. 13 N.Y. JuR. Damages § 26, at 455 (1960); see Hamilton v. McPherson, 28 N.Y.

72 (1863); People's Gas & Elec. Co. v. State, 189 App. Div. 421, 179 N.Y.S. 520 (4th Dep't
1919), aff'd, 231 N.Y. 520, 132 N.E. 871 (1921); Consolidated Box Co. v. Penn., 15 Misc.2d
705, 180 N.Y.S.2d 831 (N.Y. City Ct. 1958).
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Although the court never mentions it directly, there appears
to be another reason for its decision to follow the avoidable conse-
quence approach to the seat belt situation. The Court of Appeals
in BoIm v. Triumph Corporation" rejected the "second collision
rule" in favor of traditional rules of negligence. The "second colli-
sion rule" would have precluded recovery for injuries arising from
a defect in the design of a motor vehicle which merely enhanced
or aggravated the injuries and which did not cause the accident."
The Bolm court remarked that:68

Neither sound policy nor reason can be found to justify a dis-
tinction between the liability of the manufacturer whose defec-
tive item caused the initial accident and that of the manufac-
turer whose defective product aggravates or enhances the inju-
ries after an intervening impact.

Having decided in Bolm that they could separate those damages
.caused by the initial impact and those of the second collision
between the plaintiff and his motor vehicle, the court, when faced
with an arguably similar second collision situation in Spier, was
precluded from rejecting as too speculative an approach incorpo-
rating the apportionment of damages."9

The primary objection to the avoidable consequences ap-
proach, utilizing apportionment of damages, is its speculative-
ness. The Spier court correctly pointed out, however, that experts
in the field of accident reconstruction are underrated, 0 and that
the apportionment of damages approach is instituted in other
areas of the law.7 1 The approach taken by the Spier court appears
to be the most equitable to all of the parties involved. It is the
theory adopted by a number of courts" and is the one favored by

66. 33 N.Y.2d 151, 305 N.E.2d 769, 350 N.Y.S.2d 644 (1973).
67. Id. at 154, 305 N.E.2d at 770-71, 350 N.Y.S.2d at 646-47.
68. 33 N.Y.2d 151, 159, 305 N.E.2d 769, 773, 350 N.Y.S.2d 644, 650-51 (1973).
69. Interview with Dean Aaron D. Twerski, Professor of Law and Associate Dean,

Hofstra University School of Law, Hempstead, New York, Feb. 10, 1975.
70. For an excellent discussion on experts in the field of accident reconstruction, see

Huelke, Practical Defense Problems-The Expert's View, 53 MARQ. L. REv. 203 (1970).
Kircher, supra note 1, at 187 notes that "[r]esearch indicates that scientists can deter-
mine whether injuries and deaths would have been prevented had belts been employed."

71. See, e.g., Ryan Gulch Reservoir Co. v. Swartz, 77 Colo. 60, 234 P. 1059 (1925)
(flooding of land); O'Neal v. Southern Carbon Co., 216 La. 96, 43 So.2d 230 (1949) (pollu-
tion of the air); Johnson v. City of Fairmont, 188 Minn. 451, 247 N.W. 572 (1933) (pollu-
tion of a stream); Neville v. Mitchell, 28 Tex. Civ. App. 89, 66 S.W. 579 (1902) (hoise).

72. See, e.g., Mount v. McClellan, 91 Ill. App. 2d 1, 234 N.E.2d 329 (1968); Sonnier
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various commentators.7 3 Although the cry of "speculation" may
be well founded in some cases, "even an unsophisticated appor-
tionment would, in all likelihood, be superior to the. . . flat rule
allowing" or denying full recovery.

Alan D. Reitzfeld

v. Ramsey, 424 S.W.2d 684 (Tex. Civ. App. 1968); cf. Henderson v. United States, 429
F.2d 588 (10th Cir. 1970); Kavanagh v. Butorac, 140 Ind. App. 139, 221 N.E.2d 824, 830
(1966). Contra, Robinson v. Bone, 285 F. Supp. 423 (D. Ore. 1968); Lipscomb v. Damiani,
226 A.2d 914 (Del. Super. 1967); Miller v. Miller, 273 N.C. 228, 160 S.E.2d 65 (1968).

73. See Kircher, The Seat Belt Defense-State of -the Law, 53 MAnQ. L. Rav. 172
(1970); Comment, Self Protective Safety Devices: An Economic Analysis, 40 U. Cm. L.
REv. 421 (1973); Comment, The Failure to Use Seat Belts as a Basis for Establishing
Contributory Negligence, Barring Recovery for Personal Injuries, 1 U. SAN FRAN. L. REv.
277 (1967); 38 S. CAL. L. REv. 733 (1965). See generally Comment, The Seat Belt Defense:
A New Approach, 38 Fonossh L. Rav. 94 (1970).

74. Comment, Self Protective Safety Devices: An Economic Analysis, 40 U. Cm. L.
REv. 421, 440 (1973), citing Comment, The Seat Belt Defense: A New Approach, 38
FonRnDHa L. Rav. 98, 102 (1970), citing Prosser, Comparative Negligence, 51 MicH. L. Rv.
465, 476 (1953). In Dean Prosser's article, it is stated that apportionment "[c]rude as it
is,. . probably results, in most instances, in a closer approximation of substantial justice
than a denial of all recovery." Neither of the other Comments noted above do true justice
to the boldness of Prosser's statement as Prosser was referring to the old English rule of
dividing damages equally. If a division of damages equally is, in fact, superior to a rule
denying all recovery, an "unsophisticated" apportionment would clearly be far superior
to such a rule.
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