
COMMENT

HOFFMAN v. BOARD OF EDUCATION

TORTS - School board's placement of student with average intel-
ligence into classes for the mentally retarded, along with twelve
year failure to retest, not actionable under negligence principles. 49
N.Y.2d 121, 400 N.E.2d 317, 424 N.Y.S.2d 376 (1979).

I. INTRODUCTION

The New York City Board of Education placed Daniel Hoff-
man, age five, in a class for the mentally retarded and allowed him
to remain there for twelve years until it was discovered that he was
of normal intelligence.' In Hoffman's action against the Board for
negligence, the appellate division, affirming the trial court decision,
awarded Hoffman a $500,000 judgment against the Board.2 On De-
cember 17, 1979, however, the New York Court of Appeals reversed
the judgment and dismissed the suit.' This comment explores the
court of appeals decision, focusing first upon whether Hoffman's
complaint made out a cause of action under traditional tort law.4 It
then analyzes the public-policy considerations relied upon by the
court, concluding that those considerations were mistakenly applied
and that school boards should be liable for negligent misplacement
of children.5

II. HOFFMAN V. BOARD OF EDUCATION

Daniel Hoffman, at age five, was given a primarily verbal intel-
ligence test6 by his school's clinical psychologist.7 He attained a

1. Hoffman v. Board of Educ., 64 A.D.2d 369, 371-76, 410 N.Y.S.2d 99, 101-04 (2d
Dep't 1978), revd, 49 N.Y.2d 121, 400 N.E.2d 317, 424 N.Y.S.2d 376 (1979).

2. 64 A.D.2d at 387, 410 N.Y.S.2d at I11.
3. 49 N.Y.2d at 125, 400 N.E.2d at 317, 424 N.Y.S.2d at 378.
4. See text accompanying notes 71-120 infra.
5. See text accompanying notes 120-246 infra.
6. 64 A.D.2d at 372, 410 N.Y.S.2d at 101-02. The test was the Stanford-Binet Intelli-

gence Test. The test has a standard deviation of fifteen to sixteen. See Note, Nonliabilityfor
Negligence in the Public Schools - "Educational Malpractice" from Peter W. to Hoffman,
55 NOTRE DAME LAW. 813, 814 n.8 (1980).

7. 64 A.D.2d at 372, 410 N.Y.S.2d at 101. The psychologist, Dr. Monroe Gottsegen,
began his employment with the school system just one week before he tested Hoffman. Dr.
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score of seventy-four, indicating borderline intelligence., Daniel's
score, which was lower than the cut-off score of seventy-five used by
the Board of Education to determine whether a child should be
placed into a class for retarded children, 9 resulted in his enrollment
in a class for Children with Retarded Mental Development
(CRMD). 10 The psychologist who administered the oral IQ exami-
nation indicated that Daniel was unable to communicate all that he
understood because of his speech defect" and recommended to the
Board that Daniel be" 're-evaluated within a two year period so that
a more accurate estimation of his abilities [could] be made.' ,"2 This
recommendation, however, was never followed.'-

The psychologist did not attempt to interview Mrs. Hoffman to
learn whether any previous IQ tests had been administered or
whether her son was receiving treatment for his speech defect.' 4 Had
he so inquired, he would have learned that ten months earlier Daniel
had been tested 15 and had achieved a score well within the range of
normal intelligence on a non-verbal IQ test.'6

Gottsegen had tested up to 1,000 children by that time. Id. at 372, 410 N.Y.S.2d at 101-02.
8. Id. at 372, 410 N.Y.S.2d at 102. Hoffman achieved a mental age of four years three

months on the test at the time his chronological age was five years nine months. Id. In view of
the deviation of the Stanford-Binet test score, see note 6 supra, this score could reflect a true
IQ of anywhere from 66 to 82. Of course, since Hoffman had a speech defect, and since his
tester noted that Daniel could not communicate all he understood, the error may have been
much greater. See text accompanying note 11 infra.

9. 64 A.D.2d at 370, 410 N.Y.S.2d at 101.
10. Id.
11. Id. at 372, 410 N.Y.S.2d at 102.
12. Id. at 373, 410 N.Y.S.2d at 102 (emphasis omitted) (quoting psychologist's report).

The defendant Board of Education argued that the psychologist's recommendation that Hoff-
man be reevaluated did not mean that he should be retested and that the words are terms of
art with different meanings. To retest, argued the defendant, means to test intelligence further
while to reevalulate means to observe and note whether retesting is required. Id. at 381, 410
N.Y.S.2d at 107. See also id. at 393, 410 N.Y.S.2d at 115 (Martuscello, J., dissenting). The
court quickly disregarded this argument, noting that the director called for Hoffman's intelli-
gence to be reevaluated and that this would require retesting. Id. at 381, 410 N.Y.S.2d at 107.

13. Id. at 382-83, 410 N.Y.S.2d at 108.
14. Id. at 373-74, 410 N.Y.S.2d at 102-03. Hoffman's mother had taken him to the.

National Hospital for Speech Disorders when he was four years ten months old because of his
difficulty in speaking. As a baby, Hoffman had begun to walk and talk. Soon after his father's
death, however, Hoffman retrogressed; he stopped walking and talking. Id. at 371, 410
N.Y.S.2d at 101.

15. Id. at 374, 410 N.Y.S.2d at 103. The psychologist failed to do so despite his finding
of borderline retardation and the fact that he "doubted some of the results." Id. at 373, 410
N.Y.S.2d at 102.

16. Id. at 374, 410 N.Y.S.2d at 103. The non-verbal intelligence test, known as the
Merrill-Palmer Test, was administered to Hoffman by a psychologist from the National Hospi-
tal for Speech Disorders. Hoffman achieved an IQ score of 90 on this test. The interpretation
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Mrs. Hoffman was not informed of her child's borderline IQ or
her right to have her son retested.1 7 As a result, Daniel remained in
CRMD classes until, at age seventeen,18 he was transferred to the
Queens Occupational Training Center (OTC), a vocational school
for the retarded, where he was given an IQ test for the first time in
twelve years.19 The OTC administered a Wechsler Intelligence Scale
for Adults (WAIS) test 0 on which Daniel received a full-scale score
of ninety-four. 1 The tester described Daniel as possessing above
average intellectual potential.2 At this time, neither Daniel nor his

of the test results included the note that Hoffman could "work well into the average and even
brighter range. . . . Performance suggests organic dysfunction in speech expressive area." Id.
at 371-72, 410 N.Y.S.2d at 101.

17. Id. at 374, 410 N.Y.S.2d at 103.
18. Id. at 370-71, 410 N.Y.S.2d at 101. The Board of Education explained that it did

not retest Hoffman during the twelve year period he remained in CRMD classes because it
was not its practice to retest unless requested by the parents or teachers. Id. at 375, 410
N.Y.S.2d at 103. The appellate division, however, noted that it was not the policy to retest
unless requested by the parents or teachers or recommended by the school psychologist. Id. at
383, 410 N.Y.S.2d at 108-09. Although Hoffman achieved a reading-aptitude rating in the
90th percentile, his achievement tests were poor and so the teachers assumed his IQ had not
improved. Id. at 374-75, 410 N.Y.S.2d at 103. At trial, expert witnesses for both sides, how-
ever, agreed that "achievement tests are not definitive tests of intelligence." Id. (emphasis
omitted). The appellate division found that the teachers did not consider that Hoffman's severe
speech problem and accompanying emotional problems might have masked a higher intelli-
gence than indicated by the achievement test. Id. at 383, 410 N.Y.S.2d at 108. Mrs. Hoffman
did not request a retest of her son's intelligence because she was not informed of his borderline
intelligence or of her right to have him retested. Id. at 375, 410 N.Y.S.2d at 103. Moreover,
Mrs. Hoffman was an immigrant whose education had ended at the junior high school level,
id. at 376 n.4, 410 N.Y.S.2d at 104 n.4, and she was not aware that there were "'doctors who
treated children who had something wrong with their minds.'" Id. at 376, 410 N.Y.S.2d at
104.

19. Id. at 374-76, 410 N.Y.S.2d at 103-04. The OTC is a manual and shop training
school which provides no academic instruction. Hoffman's intelligence was retested during the
Spring of his first year there because his mother, disturbed by a decision of the Social Security
Administration (SSA) to discontinue payments for Hoffman after age eighteen, came to the
OTC seeking assistance. The SSA's decision to discontinue payments for Hoffman was made
on the basis of the Stanford-Binet Intelligence Test, the verbal test administered to Hoffman
before his placement in the CRMD classes, on which he achieved a score of 74. The SSA felt
Hoffman was "not sufficiently handicapped by his retarded status to pursue gainful employ-
ment." Id. at 376, 410 N.Y.S.2d at 104.

20. Id. The WAIS test measures verbal and performance IQ and takes into considera-
tion the age of the subject. See J. SCHMIDT, ATTORNEys' DICTIONARY OF MEDICINE WI
(1979).

21. 64 A.D.2d at 376, 410 N.Y.S.2d at 104. The WAIS test indicated a performance
score of 107, considerably better than the verbal score of 85. Id.

22, Id. The tester noted that Hoffman's scores placed him in the normal range. "'How-
ever, his superior performance on tests of non-verbal intelligence as well as the fact that his
extremely poor academic background, severely depreciated his scores on some verbal tests,
make it very likely that his intellectual potential is at least Bright Normal.'" Id. (emphasis
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mother was informed of the test results or the examiner's evalua-
tion.2 When Daniel. returned for his second year at the OTC he
discovered that he was ineligible to attend because he was not
retarded.24

Three months after his dismissal from the OTC, Daniel was
tested by Dr. Kaplan, a neurologist and psychiatrist. 25 Dr. Kaplan
found that the boy was not mentally retarded but suffered from a
"'defective self image and feelings of inadequacy.' ",26 The doctor
attributed these feelings to Daniel's placement in a class for the
mentally retarded which "'result[ed] in an alteration in his concept
of himself, particularly because he [was] intelligent enough to appre-
ciate the position in which he [was] placed.' "27 Daniel was given a
second WAIS test and again received an above average score.28

The Division of Vocational Rehabilitation then provided a
speech therapy program for Daniel and trained him to be a messen-
ger.29 At the time of the trial, Daniel was earning fifty dollars a
week for twenty hours of work and was unhappy with his job.30 Psy-
chological tests indicated that he was capable of performing at a
much higher level.31

supplied by the court).
23. Id. at 377, 410 N.Y.S.2d at 105.
24. Id. Mrs. Hoffman testified that she received a call from Daniel who, sounding very

upset, said that "they" threw him out of school but that he had not done anything wrong.
When she arrived at school Daniel was sitting on the stoop. A school doctor told Mrs. Hoff-
man that "'from their tests they discovered [Daniel] was not retarded and they could no
longer keep him there because he doesn't qualify.'" Id.

25. Id. at 378, 410 N.Y.S.2d at 105. Mrs. Hoffman testified about her son's activities in
the months following his removal from the OTC: "'Well, when I was home. . . he stayed in
his room. He wouldn't come out. He'd just close the door. . . .He was just sitting in the
corner brooding, crying what was he going to do, he wasn't a little child, he was a grown
man.'" Id. at 377-78, 410 N.Y.S.2d at 105.

26. Id. at 378, 410 N.Y.S.2d at 105. Hoffman was examined at the behest of his coun-
sel. Hoffman had been "'upset, shaking, unable to eat properly, crying, feeling depressed, not
sleeping well, walking the floor, had no friends.'" Id.

27. Id. Dr. Kaplan testified that:
"If *** [one] is treated as a mentally retarded patient, a person who cannot learn or
cannot do something that normal children are doing, he assumes in the long run
that that's the role that he should be playing in life and so this diminishes his incen-
tive and diminishes the capacity to learn."

Id.
28. Id. at 379, 410 N.Y.S.2d at 106. The results of this test indicated a performance

score of 114, a verbal score of 89, and a full-scale score of 100.
29. Id. at 379-80, 410 N.Y.S.2d at 106.
30. Id. at 380, 410 N.Y.S.2d at 106.
31. Id. The Division of Vocational Rehabilitation administered psychological tests to

Hoffman. The results indicated that he was capable of training in skilled mechanical areas. Id.
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Hoffman brought an action against the Board of Education for
damages resulting from the Board's negligence in (1) placing him in
CRMD classes for eleven years when he was not, in fact, retarded,
and (2) failing to retest his intelligence as the psychologist had
recommended. 2 The New York Supreme Court entered judgment
for the plaintiff on a jury verdict,3 and the appellate division af-
firmed on the basis of the defendant's failure to heed its own psy-
chologist's recommendation that the plaintiff be retested. 4 The court
of appeals, however, in a four to three decision,35 reversed the appel-
late division and dismissed Hoffman's cause of action.36

Although the court of appeals acknowledged that a cause of ac-
tion was "quite possibly cognizable under traditional notions of tort
law,' 37 the court, characterizing the suit as an "educational-mal-
practice" claim, 3  held that the action "should not, as a matter of
public policy, be entertained by the courts of [New York] state."39

The court based its decision explicitly on two public-policy consider-
ations: the inappropriateness of judicial interference in "educational"
issues; 40 and the availability of an administrative-review process.41

The court implicitly relied upon a third policy consideration: the
need to avoid a flood of litigation against school boards. 2

These justifications for denying relief had been utilized previ-

at 380, 410 N.Y.S.2d at 106-07.
32. 49 N.Y.2d at 124-25, 400 N.E.2d at 319, 424 N.Y.S.2d at 378.
33. Id. at 125, 400 N.E.2d at 319, 424 N.Y.S.2d at 378.
34. 64 A.D.2d at 369, 410 N.Y.S.2d at 99; see note 12 supra. Although the court af-

firmed the judgment, it ordered it reduced from $750,000 to $500,000.
35. 49 N.Y.2d at 127, 400 N.E.2d at 321, 424 N.Y.S.2d at 380. The dissenting judges,

concurring in a short opinion by Judge Meyers, agreed with the appellate division that the case
did not involve "educational malpractice" as the majority suggested but "discernible affirma-
tive negligence on the part of the board of education in failing to carry out the recommenda-
tion [of the psychologist]." Id.

36. Id.
37. Id. at 125, 400 N.E.2d at 319, 424 N.Y.S.2d at 378.
38. Id.
39. Id.
40. Id. at 126, 400 N.E.2d at 320, 424 N.Y.S.2d at 379. The court stated that allowing

the trier of fact to substitute its judgment for that of the professional educator would be to
open the door to an examination of the propriety of each of the procedures used in
the education of every student. . ..Clearly, each and every time a student fails to
progress academically, it can be argued that he or she would have done better ..

if another educational approach had been utilized.
Id. at 126-27, 400 N.E.2d at 320, 424 N.Y.S.2d at 379.

41. Id. at 127, 400 N.E.2d at 320, 424 N.Y.S.2d at 380.
42. Id. at 126-27, 400 N.E.2d at 320, 424 N.Y.S.2d at 379-80; see note 40 supra.
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ously in Peter W. v. San Francisco Unified School District and
Donohue v. Copiague Union Free School District.4 In these cases,
the plaintiffs graduated from high school unable adequately to read
and write.4 5 Their complaints, which presented the classic claim of
educational malpractice,46 alleged a general failure of the school sys-
tems to educate them properly.4

In Peter W., the California Court of Appeals demonstrated
maximum resistance to the educational-malpractice cause of action.
In dismissing the complaint,48 the court held that school authorities
have no legal duty to educate a student properly.49 The court further
based its decision, in part, upon the difficulties of establishing the
other elements of a cause of action in tort: a workable standard of
care;50 a quantifiable injury;5 and a causal relationship between de-
fendant's conduct and plaintiff's injury.52 The Peter W. court also
invoked considerations of public policy which weighed heavily
against the finding of an educator's duty to educate his or her pupils
adequately. These considerations included the heavy social 3 and ec-

43. 60 Cal. App. 3d 814, 131 Cal. Rptr. 854 (1976).
44. 64 A.D.2d 29, 407 N.Y.S.2d 874 (1978), affid, 47 N.Y.2d 440, 391 N.E.2d 1352,

418 N.Y.S.2d 375 (1979).
45. Peter W. v. San Francisco Unified School Dist., 60 Cal. App. 3d 814, 817, 131 Cal.

Rptr. 854, 855 (1976); Donohue v. Copiague Union Free School Dist., 47 N.Y.2d 440, 391
N.E.2d 1352, 418 N.Y.S.2d 375 (1979).

46. In a case that is similar on its facts to Hoffman, the California Court of Appeals
relied entirely on Peter W. in dismissing one of the causes of action. Smith v. Alameda County
Social Servs. Agency, 90 Cal. App. 3d 929, 153 Cal. Rptr. 712 (1979). On a closely related
issue, a plaintiff was held to have no right to recover for alleged emotional injuries resulting
from a school board's failure properly to place him in special education classes. Pierce v. Board
of Educ., 69 I1. 2d 89, 370 N.E.2d 535 (1977), revg, 44 Il1. App. 3d 324, 358 N.E.2d 67
(1976). For the purposes of this comment, the term "educational malpractice" will be used to
denote situations similar to those in Donohue and Peter W.

47. Peter W. v. San Francisco Unified School Dist., 60 Cal. App. 3d at 817, 131 Cal.
Rptr. at 855; Donohue v. Copiague Union Free School Dist., 47 N.Y.2d at 442, 391 N.E.2d at
1353, 418 N.Y.S.2d at 376.

48. Peter W. alleged that, inter alia, the school district "failed to provide [him] with
adequate instruction, guidance, counseling, and/or supervision in basic academic skills such as
reading and writing, although [it] had the authority [and] responsibility [to do so]." 60 Cal.
App. 3d at 818, 131 Cal. Rptr. at 856. It was alleged further that the school district "negli-
gently failed to use reasonable care in the [exercise] of its duties to provide . . . adequate
instruction" and that it "failed to exercise that degree of professional skill required of an
ordinary prudent educator under the same circumstances." Id. It was further alleged that the
plaintiff graduated from high school with fifth grade reading ability. Id.

49. Id. at 825, 131 Cal. Rptr. at 861.
50. Id.
51. Id.
52. Id.
53. Id. The California court, concerned with the public image of. the school system,
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onomic54 burdens that would be placed upon a school system by
feigned claims, the threat of a flood of litigation, and the risk of
extended school-district liability55 were such a cause of action to be
recognized.

The New York courts have demonstrated similar reluctance to
recognize a cause of action in cases of educational malpractice.56 In
Donohue v. Copiague Union Free School District5 7 a case factually
similar to Peter W., the plaintiff, Donohue, graduated from high
school unable to read and write basic English. 58 Donohue com-
plained that the school district negligently promoted him and failed
to determine whether he suffered from a learning disability.59 Al-
though the Donohue court dismissed the cause of action on public-
policy grounds, 0 it nevertheless conceded that "[tihe imagination
need not be overly taxed to envision allegations of a legal duty of
care flowing from educators . . . to their students." 61

The court of appeals in Donohue specifically found that the spe-
cial relationship between educator and student may create a legal
duty of care in much the same way that "doctors, lawyers, archi-
tects, engineers and other professionals are charged with a duty ow-
ing to the public whom they serve."'6 2 The court further noted that
the "creation of a standard with which to judge an educator's per-
formance [would not] pose an insurmountable obstacle" to establish-

stated that schools, as the objects of public dissatisfaction, ire beset by social and financial
problems. The court also noted that the schools are charged with outright failure in meeting
their objectives and with the responsibility for many of the social and moral problems of soci-
ety at large. Id.

54. Id. The court indicated that the schools could not bear the financial burdens of "real
or imagined" tort claims as they are already plagued by the burdens imposed by the public's
"wholesale rejections of school bond proposals .... The ultimate consequences, in terms of
public time and money, would burden them and society beyond calculation." Id.

55. Id. The court stated: "To hold [school officials] to an actionable 'duty of care' in the
discharge of their academic functions would expose them to the tort claims - real or
imagined - of disaffected students and parents in countless numbers." Id.

56. Donohue v. Copiague Union Free School Dist., 64 A.D.2d 29, 407 N.Y.S.2d 874 (2d
Dep't 1978), aFid, 47 N.Y.2d 440, 391 N.E.2d 1352, 418 N.Y.S.2d 375 (1979).

57. Id.
58. Id. at 31, 407 N.Y.S.2d at 876.
59. Id. at 31-32, 407 N.Y.S.2d at 876-77. Plaintiff Donohue framed two causes of ac-

tion. The first was based upon "educational negligence"; the second alleged a negligent breach
of a constitutionally-imposed duty to educate. He sought $5,000,000 in damages. Id.

60. 47 N.Y.2d at 444, 391 N.E.2d at 1354, 418 N.Y.S.2d at 377-78. The court denied
Donohue's cause of action for some of the same policy reasons it later invoked to dismiss
Hoffman's complaint. See text accompanying notes 122-124 infra.

61. Id. at 443, 391 N.E.2d at 1353, 418 N.Y.S.2d at 377.
62. Id.
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ing a cause of action.6 3 Additionally, the Donohue court found a cog-
nizable injury in that the plaintiff, upon graduation from the
defendant's school system, could not comprehend simple English."
Only proximate cause, due to the "many collateral factors involved
in the learning process,"65 seemed to trouble the court with regard to
the plaintiff's ability to establish a cause of action in tort. The court,
however, did not deny that causation could in fact be established. 6

Despite these considerable differences with the California
court's position in Peter W., the Donohue court also denied relief for
essentially the same public-policy considerations relied on in Peter
W. The appellate division decision, for example, cited Peter W. at
length for the proposition that public-policy considerations, including
the incalculable financial and social burdens that would be placed on
school districts were there to be liability for such educational torts,
should preclude any legal duty between educators and their
students.

67

The reluctance of the California and New York courts to rec-
ognize a cause of action on the basis of public policy may be appro-
priate in the ordinary educational-malpractice suit such as Donohue
and Peter W. The court of appeals, however, erred in invoking these
public-policy concerns to deny Daniel Hoffman's cause of action. If
Hoffman can be regarded as an educational-malpractice case at
all,68 it cannot properly, by virtue of the defendant's affirmative act
of misplacement, be considered an educational-malpractice case in
the Donohue sense; yet this is precisely how the court of appeals
considered it. By characterizing the case as one sounding in educa-
tional malpractice, the court could then easily dismiss the action for
the same policy reasons involved in Donohue.9 In so characterizing
the action, however, the court failed to distinguish the unusual facts
of the Hoffman case and the infrequency with which such an action

63. Id.
64. Id.
65. Id.
66. Id.; see text accompanying notes 106-119 infra. "[W]ithin the strictures of a tradi-

tional negligence or malpractice action, a complaint sounding in 'educational malpractice' may
be formally pleaded." 47 N.Y.2d at 443, 391 N.E.2d at 1353, 418 N.Y.S.2d at 377.

67. 64 A.D.2d at 34-35, 407 N.Y.S.2d at 878.
68. See note 35 supra. Hoffman's complaint did not allege educational malpractice. The

court of appeals, however, stated that "although plaintiff's complaint does not expressly so
state, his cause of action sounds in 'educational malpractice.'" 49 N.Y.2d at 125, 400 N.E.2d
at 319, 424 N.Y.S.2d at 378; see Diamond, Education Law, 29 SYRACUSE L. REV. 103, 150-
51 (1978).

69. 49 N.Y.2d at 125, 400 N.E.2d at 319-20, 424 N.Y.S.2d at 378-79.
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might reoccur. 70 Moreover, the court failed to differentiate the more
solid bases of the Hoffman claim from the rather tenuous nature of
the Donohue claim. While Donohue involved only a general failure
of the school system to educate adequately, Hoffman involved a
highly specific, affirmative act of negligence for which the elements
necessary to establish a cause of action in tort - duty, breach of
duty, injury and causation - could be far more clearly established.
Had the court viewed Hoffman apart from Donohue it would have
found that a cause of action in tort indeed existed and that the over-
riding public-policy considerations of Donohue were inapplicable to
Hoffman and should not have barred recovery.

III. ESTABLISHING A CAUSE OF ACTION

To establish the common law tort of negligence, a plaintiff must
first prove that the defendant owed him a duty of care.7 1 The incon-
sistent use of the term "duty," however, has engendered much confu-
sion.7 2 Nevertheless, the New York courts have determined that the
factors to be considered in analyzing a cause of action in tort73 in-
clude the relationship between the plaintiff and defendant,7 4 the exis-
tence of a standard of care by which to measure the defendant's con-
duct,75 the certainty that the plaintiff has been injured,76 and a
causal link between the defendant's conduct and the plaintiff's in-
jury.77 Public-policy factors also function as a limitation on the abil-

70. See note 220 infra.
71. Palsgraf v. Long Island R.R., 248 N.Y. 339, 341, 162 N.E. 99 (1928); W. PROSSER,

HANDBOOK OF THE LAW OF TORTS § 30, at 143 (4th ed. 1971); see Peter W. v. San Francisco
Unified School Dist., 60 Cal. App. 3d 814, 820, 131 Cal. Rptr. 854, 857 (1976); Donohue v.
Copiague Union Free School Dist., 64 A.D.2d 29, 32, 407 N.Y.S.2d 874, 877 (2d Dep't 1978),
a.fd, 47 N.Y.2d 440, 391 N.E.2d 1352, 418 N.Y.S.2d 375 (1979).

72. See W. PROSSER, supra note 71, § 53.
73. See Donohue v. Copiague Union Free School Dist., 64 A.D.2d 29, 32, 407 N.Y.S.2d

874, 877 (2d Dep't 1978), afid, 47 N.Y.2d 440, 391 N.E.2d 1352, 418 N.Y.S.2d 375 (1979).
The California courts have concluded that "'duty' is not sacrosanct in itself, but only an ex-
pression of the sum total of those considerations of policy which lead the law to say that the
particular plaintiff is entitled to protection." Peter W. v. San Francisco Unified School Dist.,
60 Cal. App. 3d 814, 824, 131 Cal. Rptr. 854, 860 (1976) (emphasis omitted) (quoting W.
PROSSER, supra note 71, § 53, at 325-26).

74. See Palsgraf v. Long Island R.R., 248 N.Y. 339, 349, 162 N.E. 99, 102 (1928)
(Andrews, J., dissenting); W. PROSSER, supra note 71, § 53.

75. See W. PROSSER, supra note 71, §§ 30, 32.
76. See Wagner v. Orlando, 32 A.D.2d 620, 299 N.Y.S.2d 721 (Ist Dep't 1969), affid,

25 N.Y.2d 724, 255 N.E.2d 566, 307 N.Y.S.2d 227 (1969); W. PROSSER, supra note 71, § 30.
77. See O'Connor v. 595 Realty Assocs., 23 A.D.2d 69, 258 N.Y.S.2d 145 (1st Dep't

1965); W. PROSSER, supra note 71, §§ 30, 41.
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ity of a plaintiff to establish the defendant's. duty of care.7 8

A. Establishing the Duty

The New York courts appear to have recognized that the stu-
dent-educator relationship may be sufficient to establish an educa-
tor's duty of care. The Donohue court conceded that a legal duty of
care between educators and their students could indeed exist1 9 and,
in fact, found "nothing in the law preclud[ing]" treatment of educa-
tors as professionals with a duty to those they serve.80

78. See Peter W. v. San Francisco Unified School Dist., 60 Cal. App. 3d 814, 822-25,
131 Cal. Rptr. 854, 859-61 (1976); Commercial Standard Ins. Co. v. Bank of Am., 57 Cal.
App. 3d 241, 248-49, 129 Cal. Rptr. 91, 95-96 (1976); Hoffman v. Board of Educ., 49 N.Y.2d
121, 125-27, 400 N.E.2d 317, 320, 424 N.Y.S.2d 376, 378-79 (1979); W. PROSSER, supra note
71, § 4; text accompanying notes 122-124 infra.

79. See text accompanying notes 61-62 supra. It is well settled tort law that a special
relationship between two parties may be enough to impose a duty. W. PROSSER, supra note 71,
§ 56, at 341. For the argument that the relationship between a student plaintiff and a defen-
dant school board may be sufficient to create a duty of care, see Elson, A Common-Law Rem-
edyfor Educational Harms Caused by Incompetent or Careless Teaching, 73 Nw. U.L. REV.

641 (1978); Note,-Educational Negligence: A Student's Cause of Action for Incompetent Ac-
ademic Instruction, 58 N.C. L. REV. 561 (1980) [hereinafter cited as North Carolina Note];
Comment, Donohue v. Copiague Union Free School District: New York Chooses Not To Rec-
ognize "Educational Malpractice," 43 ALB. L. REv. 339 (1979).

In Peter W., counsel argued that a school district may owe a duty of care because it
voluntarily undertakes the responsibility of educating the student. 60 Cal. App. 3d at 820, 131
Cal. Rptr. at 857-58; see North Carolina Note, supra, at 567. Under traditional tort theory,
such a voluntary assumption of responsibility must carry with it an obligation to discharge the
responsibility with care. W. PROSSER, supra note 71, § 56, at 343-44. A duty of care may also
arise from a teacher-student relationship just as it arises from a doctor-patient or lawyer-client
relationship. See North Carolina Note, supra, at 565; text accompanying notes 61-62 supra.
This argument requires that educators be defined as "professionals," see North Carolina Note,
supra, at 567-68, holding theinseves out as possessing knowledge, skills, and abilities superior
to those of the ordinary person. Id. As to the professional's duty of care, see generally W.
PROSSER, supra note 71, § 32, at 161-66. A duty of care may also be found where a teacher's
exercise of judgment has injured the plaintiff physically. Elson, supra, at 659; Note, The
ABC's of Duty: Educational Malpractice and the Functionally Illiterate Student, 8 GOLDEN
GATE L. REV. 293, 300-01 (1978). There is no sound reason to deny recovery where the injury
is non-physical. See, e.g., Battalla v. State, 10 N.Y.2d 237, 174 N.E.2d 729, 219 N.Y.S.2d 34
(1961); Sinn v. Burd, 486 Pa. 146, 404 A.2d 672 (1979). Analogy has been made by courts
and commentators to the medical profession, see, e.g., Hoffman v. Board of Educ., 64 A.D.2d
369, 385, 410 N.Y.S.2d 99, 110 (2d Dep't 1978), rev'd, 49 N.Y.2d 121, 400 N.E.2d 317, 424
N.Y.S.2d 376 (1979); North Carolina Note, supra, at 566-67, and where medical-malpractice
complaints allege non-physical injury. See, e.g., Berman v. Allen, 80 N.J. 421, 404 A.2d 8
(1979) (parents allowed recovery for emotional anguish in "wrongful birth" action); Com-
ment, Berman v. Allen, 8 HOFSTRA L. REV. 257 (1979).

80. 47 N.Y.2d at 443, 391 N.E.2d at 1353, 418 N.Y.S.2d at 377. Although the Peter
W. court did not address the argument that educators should be treated as other professionals,
it denied a general duty of educators to their students. 60 Cal. App. 3d at 825, 131 Cal. Rptr.
at 861.
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The appellate division in Hoffman did not merely concede that
nothing precluded a finding of a duty of care; it found that such a
duty in fact flowed from Daniel's educators to Daniel.81 The subse-
quent reversal by the court of appeals8 2 was not based upon disagree-
ment with this finding but upon other policy considerations.83 Al-
though the court of appeals did not specifically endorse the finding of
a duty, it did reiterate, in keeping with its Donohue opinion, that a
cause of action alleging an educator's negligence is "quite possibly
cognizable under traditional [tort] notions ....

The New York case law thus suggests that an educator's rela-
tionship to a student may give rise to a duty to act with care.85 The

81. 64 A.D.2d at 385, 410 N.Y.S.2d at 109.
82. 49 N.Y.2d at 121, 400 N.E.2d at 317, 424 N.Y.S.2d at 376.
83. Id. at 125-27, 400 N.E.2d at 319-20, 424 N.Y.S.2d at 378-79. "[S]uch a cause of

action, although quite possibly cognizable under traditional notions of tort law, should not, as a
matter of public policy, be entertained by the courts of this State." Id. at 125, 400 N.E.2d at
319, 424 N.Y.S.2d at 378; see text accompanying notes 121-124 infra.

84. 49 N.Y.2d at 125, 400 N.E.2d at 319, 424 N.Y.S.2d at 378.
85. Additionally, legislation enacted since Hoffman's cause of action reinforces the exis-

tence of a duty, particularly where handicapped children are involved. N.Y. EDUc. LAW §§
4401-4409 (McKinney 1981); 8 N.Y.C.R.R. §§ 200.1-200.5 (1980). The current New York
statute details procedures for identifying and evaluating students with handicaps, N.Y. EDUC.
LAW § 4402(1)(b)(2)-(1)(b)(3)(McKinney 1981), and mandates appropriate remedial atten-
tion. Id. § 4402(2). The clear intent of such legislation is to protect a limited class of individu-
als with learning disabilities. See Note, Administrative Rights of Handicapped Children to
Educational Opportunities: Recent Developments in New York Law, 14 COLUM. J.L. & Soc.
PROB. 491, 492-97 (1979) [hereinafter cited as Columbia Note]. When a person is a member
of the limited class that the legislation is designed to benefit and he or she suffers the harm
that was to have been prevented, a court may find that a statutory duty has been'imposed and
violated. W. PROSSER, supra note 71, § 36, at 194; see 67 A.D.2d 89, 414 N.Y.S.2d 718
(1979); Howley v. Scott, 123 Minn. 159, 143 N.W. 257 (1913). See also North Carolina
Note, supra note 79, at 569. The New York courts have held that some statutes are not in-
tended to impose a duty and, thus, do not give rise to a cause of action. Donohue v. Copiague
Union Free School Dist., 64 A.D.2d at 37-38, 407 N.Y.S.2d at 880 (1978), affd, 47 N.Y.2d
at 443, 391 N.E.2d at 1353, 418 N.Y.S.2d at 377 (1979). Rather, such statutes are general
directives designed to serve the public at large. Id. Although a state constitutional provision
requiring "a system of free common schools, wherein all the children of this state may be
educated," id. at 32, 407 N.Y.S.2d at 877 (quoting N.Y. CONsT. art. XI, § 1), may be too
general to establish an educator's duty, id. at 37-38, 407 N.Y.S.2d at 880, the language of
enabling legislation may provide the specificity required to establish a duty. The new New
York law, for example, provides that a student placed into a special class or program be
reevaluated at least once every three years. N.Y. EDUc. LAW § 4402(1)(b)(3)(d)(McKinney
1981). This provision can only be for the benefit of a particular child and not for school chil-
dren generally. Similarly, other provisions of the statute detail procedures that are clearly for
the protection of individual children and are not general mandates to serve the public at large.
Id. § 4402(1)(b)(3)(c) (requiring prior written notice to parents whenever child's identifica-
tion, evaluation, or placement is changed); id. § 4402(1)(b)(3)(a) (requiring review and evalu-
ation of all relevant information before placement, including results of physical and psycholog-
ical exams, to assess physical, mental, emotional, and cultural factors which may contribute to
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relationship existing between special educators and "special" stu-
dents surely gives rise to such a duty. Moreover, in affirmatively
placing Hoffman into classes for the retarded, knowing that its ac-
tion, if erroneous, could have serious consequences, the school board
created a "relationship between itself and plaintiff out of which arose
a duty to take reasonable steps to ascertain whether (at least, in a
borderline case) that placement was proper."'8' Although the court of
appeals may not yet be ready or willing to recognize an action based
on the existence of a general duty between all educators and their
students, the court's reasons for not doing so should not have inter-
fered with its willingness to allow Hoffman's cause of action.

B. Developing a Standard of Care

The Peter W. court could find "no conceivable . . . rule of
care" by which to measure the defendant's conduct.87 The Donohue
court, however, citing with approval an article by Professor John
Elson,88 found that creation of a standard of care "with which to
judge an educator's performance [would not be] an insurmountable

handicapping condition); id. § 4402(l)(b)(3)(b) (requiring recommendations based on written
evaluations to be given to child's parents); id. § 4402(2) (requiring special services and pro-
grams tailored to child's needs). It would appear then that the statute may create a special
relationship between educators and students with handicapping conditions that in turn creates
a duty.

The court of appeals in Donohue, however, rejected the plaintiff's argument alleging the
defendant's breach of a statutory duty, holding that the state constitutional provision, which
obligates the legislature to support the school system, is a general directive only, designed to
confer a benefit upon the general public and not upon an individual. Thus, the plaintiff's argu-
ment does not give rise to a cause of action. 47 N.Y.2d at 443, 391 N.E.2d at 1353, 418
N.Y.S.2d at 377. The two cases relied upon by the court, Steitz v. City of Beacon, 295 N.Y.
51, 64 N.E.2d 704 (1945), and Moch v. Rensselaer Water Co., 247 N.Y. 160, 159 N.E. 896
(1928), are cases in which statutory duties were found to be for the benefit of the general
public. In Steitz, the plaintiff sought to recover for property damaged by fire, due to the city's
negligent maintenance of its hydrants, on the basis of a provision charging the city with opera-
tion and maintenance of a fire department. In Moch, a plaintiff sought to recover for property
damaged by fire, due to a failure to provide adequate water pressure, on the basis of a statu-
tory duty to provide water. The court of appeals found that the statutory obligation was a
general one. Cf. Doyle v. South Pittsburgh Water Co., 414 Pa. 199, 199 A.2d 875 (1964)
(water company owed duty to homeowner whose house burned because of inoperable hydrant).
The statutory mandates in Steitz and Mach were clearly more general in nature than the
mandates of N.Y. EDUC. LAW §§ 4401-4409 (McKinney 1981) which details procedures to be
followed with regard to students with handicaps. See North Carolina Note, supra note 79, at
569-71.

86. 64 A.D.2d at 385, 410 N.Y.S.2d at 109.
87. 60 Cal. App. 3d at 825, 131 Cal. Rptr. at 861.
88. Elson, supra note 79. Professor Elson, of the Northwestern University School of

Law, has undertaken one of the most thorough studies on educational negligence to date. See
generally id.
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obstacle." 89 Such a standard could be derived from an occupational
standard of care: one which measures the educator's acts against the
standards and customs of the profession. 90 In Hoffman, the jury
could surely have relied upon such an occupational/professional
standard of due care in assessing the defendant's conduct. The close-
ness of Hoffman's IQ score to the cut-off,91 his speech defect,92 and
the psychologist's recommendation to retest9 provided sufficient evi-
dence to find that the defendants, possessing the customary experi-
ence and expertise of educators, failed to exercise due care by
neglecting to retest Daniel. It is irrelevant here that "[t]he science of
pedagogy . . . is fraught with different and conflicting theo-
ries . . . .-9' One need not adopt any particular educational theory
to accept the proposition that the school board in Hoffman failed to
meet a comprehensible standard of due care. A jury would surely
have access to some adequate standard by which to make such a
determination.

C. Establishing Plaintiffs Injury

Plaintiff's injury is, of course, a necessary element of the tort of
negligence. If such injury cannot be shown, a plaintiff simply has not
made out his cause of action.95 Meeting this element, however,

89. Donohue v. Copiague Union Free School Dist., 47 N.Y.2d at 443, 391 N.E.2d at
1353, 418 N.Y.S.2d at 377.

90. Elson, supra note 79, at 700-04. Elson contends that this standard affords greater
protection to the educator who will be guarded from the "unrealistic expectations" of the pub-
lic, id. at 704,'and protects the public from substandard performance by the educator in that it
can now hold educators "accountable to a level of performance customary to [the educational]
occupation." Id. at 705.

In many instances, of course, it may not be possible to determine what teaching behavior
is customary in a given situation. In such cases it would be necessary to fall back upon the
professional "due care" standard, id. at 735, which, like the reasonable man standard, de-
mands the exercise of ordinary care but also takes into account the defendant's special knowl-
edge and skills and professional expertise. Id. at 734; see Note, Educational Malpractice: Can
the Judiciary Remedy the Growing Problem of Functional Illiteracy? 13 SUFFOLK L. REV.
27, 39 (1979).

Professor Elson notes that the application of the familiar reasonable person standard
would be inappropriate in measuring an educator's performance because the lay trier of fact
would have no adequate basis for determining whether the challenged practice is what the
reasonable person would have done under the circumstances. Elson, supra note 79, at 700-04.

91. See note 8 supra and accompanying text.
92. See text accompanying note 11 supra.
93. See note 12 supra and accompanying text.
94. Peter W. v. San Francisco Unified School Dist., 60 Cal. App. 3d at 824, 131 Cal.

Rptr. at 860.
95. See W. PROSSER, supra note 71, § 30, at 143.
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should not be difficult in either a classic case of educational malprac-
tice, such as Donohue and Peter W., or in a case such as Hoffman.

The Donohue court of appeals rejected the Peter W. court's as-
sertion9" that there can be no reasonable certainty that a child has in
fact been injured when a school system has failed to educate him.97

The Donohue court found that one could not "in good faith deny
that a student who upon graduation from high school cannot com-
prehend simple English. . .has not in some fashion been injured."9"
If the court of appeals recognized such an injury in Donohue, then a
fortiori the injuries sustained by plaintiffs such as Daniel Hoffman
are sufficient to satisfy this element of the cause of action.99

The injuries that an improperly placed child may suffer are sev-
eral. Placement in classes for the retarded for any period of time
may stigmatize the child100 and cause him or her great psychological
harm.101 In addition, earning potential will be severely limited as a
result of the child's educational deprivation. 2 Moreover, any effort
to overcome the lack of education and psychological problems by
utilizing private tutors and psychologists will be costly and time
consuming.

It may, of course, be difficult to place a dollar value on the inju-
ries suffered. Damages for psychological pain and the loss of self-
respect and confidence are not easily assessed.10 3 This is not, how-
ever, a valid reason to dismiss the misplaced child's cause of ac-

96. 60 Cal. App. 3d at 824, 131 Cal. Rptr. at 860-61.
97. Donohue v. Copiague Union Free School Dist., 47 N.Y.2d at 443, 391 N.E.2d at

1354, 418 N.Y.S.2d at 377.
98. Id.
99. Indeed, one federal court has determined that a child misplaced into a class for the

retarded for even one month may suffer irreparable harm. Larry P. v. Riles, 343 F. Supp.
1306, 1308 (N.D. Cal. 1972), aO'd, 502 F.2d 963 (9th Cir. 1974). See also text accompanying
notes 100-102 infra.

100. PRESIDENT'S COmMITTEE ON MENTAL RETARDATION, THE MENTALLY RETARDED

CITIZEN AND THE LAW 236 (1976); Note, Legal Remedies for the Misclassification or
Wrongful Placement of Educationally Handicapped Children, 14 COLUM. J.L. & Soc. PROB.

389, 398 (1979) [hereinafter cited as Legal Remedies]. See also Larry P. v. Riles, 343 F.
Supp. 1306, 1308 (N.D. Cal. 1972), a.fd, 502 F.2d 963 (9th Cir. 1974).

101. Larry P. v. Riles, 343 F. Supp. 1306, 1308 (N.D. Cal. 1972), affid, 502 F.2d 963
(9th Cir. 1974); see note 27 supra.

102. Legal Remedies, supra note 100, at 400. See generally Peter W. v. San Francisco
Unified School Dist., 60 Cal. App. 3d 814, 131 Cal. Rptr. 854 (1976).

103. The Peter W. court noted that to recover for an injury, the injury must be both
comprehensible and assessable. The court found that scholastic achievement is "influenced by
a host of factors which affect the pupil subjectively . . ." and, therefore, educational injury
may be difficult to prove. 60 Cal. App. 3d at 824, 131 Cal. Rptr. at 860-61.
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tion.104 The common law does not require that damages be suscepti-
ble of exact measurement to be awarded.-05

D. Establishing Causation

The Donohue court 05 noted that causation would be the most
difficult element of an educational tort to establish because of the
many "collateral factors involved in the learning process." 07 To es-
tablish legal causation, .however, a plaintiff need not prove that the
defendant's conduct was the sole cause of injury0 8 but only that
"defendant's conduct was a substantial factor in bringing about that
harm."10 9

Under the classic test for cause-in-fact, it is clear that but for
the Board's error in classification and failure to retest 10 Daniel
Hoffman would not have suffered the consequences of receiving his
education in classes suitable only for mentally-retarded children.
Professional judgment and common sense indicate that misclassifica-
tion and misplacement of a child into classes for the retarded for the
duration of his school years would severely impede a child's educa-
tional and psychological development.111 Had the psychologist taken
more care at the initial testing to consider Daniel's speech prob-
lem, 12 or had the Board of Education followed the psychologist's
recommendation to retest,1 18 Daniel might not have been placed into
classes for the retarded, or, at least, would have been removed soon
thereafter, and thus would not have been so educationally deprived

104. There has been a growing trend to award damages despite the difficulty of assess-
ing them. See, e.g., Dillon v. Legg, 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968)
(negligent infliction of emotional distress); Berman v. Allen, 80 N.J. 421, 404 A.2d 8 (1979)
(wrongful birth).

105. Eastman Kodak Co. v. Southern Photo Mat. Co., 273 U.S. 359 (1927); see note
104 supra.

106. Donohue v. Copiague Union Free School Dist., 47 N.Y.2d 440, 391 N.E.2d 1352,
418 N.Y.S.2d 375 (1979).

107. Id. at 443, 391 N.E.2d at 1353-54, 418 N.Y.S.2d at 377. The "collateral factors"
referred to include "student's attitude, motivation, temperament, past experience, and home
environment . Id. at 446, 391 N.E.2d at 1355, 418 N.Y.S.2d at 379 (Wachtler, J.,
concurring).

108. Elson, supra note 79, at 747. See also North Carolina Note, supra note 79, at 582-
85.

109. Elson, supra note 79, at 747; see W. PROSSER, supra note 71, § 41, at 240-41.
110. See note 12 supra.
111. See sources cited notes 100-102 supra; note 213 infra and accompanying text.
112. See text accompanying'note 12 supra.
113. See notes 12-13 supra and accompanying text.
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and psychologically scarred. 1 4 A host of outside factors, such as a
student's motivation, past experience, and home environment 1 5 may
affect the academic performance of a plaintiff alleging facts similar
to those of Donohue and Peter W. These collateral factors which so
concerned the courts in Donohue'1 8 and Peter W.11" have little sig-
nificance in Hoffman, however, because Daniel's injury was a highly
foreseeable consequence'1 8 of the school board's acts of removing
him from a normal educational environment and placing him in clas-
ses for the retarded.1 9 The inescapable inference is that the Board
of Education's conduct was at least a substantial factor, if not the
sole cause, in bringing about Daniel's harm.

The difficulty in analyzing proximate cause apart from public
policy is that a court's determination of this factor often turns upon
"whether the policy of the law will extend the responsibility for the
conduct to the consequences which have in fact occurred. ' 120 Thus,
in Donohue, the court of appeals may well have concluded that, in
addition to the policy considerations it enumerated in its opinion, the
policy of the law required that the plaintiff's action be barred where
both the existence of a duty between the educator and the student
and the causal relationship between the school board's acts and the
plaintiff's injury were quite difficult to prove.

In Hoffman, however, where duty, injury and cause-in-fact
could have been established with much greater certainty, the court's
decision to dismiss the action can only be explained on the basis of
the public-policy considerations noted in the decision. Analysis of
these considerations, however, suggests that they were inapplicable
to the Hoffman case.

IV. PUBLIC-POLICY CONSIDERATIONS

The court of appeals denied Hoffman's cause of action because

114. See sources cited notes 100-102 supra and accompanying text.
115. See note 107 supra.
116. 47 N.Y.2d at 443, 391 N.E.2d at 1353-54, 418 N.Y.S.2d at 377.
117. 60 Cal. App. 3d at 824, 131 Cal. Rptr. at 860-61.
118. See Elson, supra note 79, at 746. Professor Elson contends that a particular learn-

ing deficiency is usually a direct and foreseeable consequence of an educator's negligence. Id.
See generally W. PROSSER, supra note 71, § 43.

119. It is recognized that such misplacement will cause injury independent of any other
factors. See Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972), aff'd, 502 F.2d 963 (9th
Cir. 1974) (improper placement retards education, humiliates student, and is permanent blot
on student's record).

120. W. PROSSER, supra note 71, § 42, at 244.
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of public-policy considerations 121 including the impropriety of judi-
cial interference in matters pertaining to education122 and the avail-
ability and desirability of an administrative-review process.123

Implicit in the court's decision was a fear of a flood of litigation
brought by students challenging educational procedures each time
they performed poorly in school. 24 The courts in Donohue2 5 and
Peter W.1  expressed similar concerns. Although such policy consid-
erations may indeed be legitimate, the appropriateness of the Hoff-
man court's reliance on them is questionable.

A. Judicial Intervention

In Hoffman, as in Donohue,1 27 the court of appeals relied heav-
ily upon the assumed inappropriateness of judicial involvement in the
educational process.1 28 Judge Jasen, writing for the Hoffman court,
noted that because the legislature had vested the Board of Regents
and Commissioner of Education with the control and management of
educational affairs129 the court would decline to review matters of
"broad educational policy"130 and the "day-to-day implementation of
that policy."1 31 The opinion did not elaborate on the meanings of
these phrases. Some guidance may be taken, however, from cases in
which the courts have declined to intercede in school affairs and
have deferred to the judgment of educators.13 2

In Board of Curators of the University of Missouri v.
Horowitz,13 3 the Supreme Court, by not requiring a formal hear-
ing,1" declined to interfere in a school's dismissal of a fourth year

121. 49 N.Y.2d at 125, 400 N.E.2d at 319, 424 N.Y.S.2d at 379.
122. Id.
123. Id. at 127, 400 N.E.2d at 320, 424 N.Y.S.2d at 380.
124. Id. at 126-27, 400 N.E.2d at 320, 424 N.Y.S.2d at 379.
125. 64 A.D.2d at 34-36, 407 N.Y.S.2d at 878-79, affd, 47 N.Y.2d at 444-45, 391

N.E.2d at 1354-55, 418 N.Y.S.2d at 378.
126. 60 Cal. App. 3d at 825, 131 Cal. Rptr. at 861.
127. 47 N.Y.2d at 444-45, 391 N.E.2d at 1354, 418 N.Y.S.2d at 378.
128. 49 N.Y.2d at 125-26, 400 N.E.2d at 320, 424 N.Y.S.2d at 379. This comment

assumes an ability of courts and juries to understand and decide educational issues. For a
thorough discussion, see Elson, supra note 79, at 667-92; cases cited note 142 infra (courts
that have delved into educational matters).

129. 49 N.Y.2d at 125, 400 N.E.2d at 319-20, 424 N.Y.S.2d at 378.
130. Id. at 125-26, 400 N.E.2d at 320, 424 N.Y.S.2d at 379.
131. Id.
132. See Board of Curators v. Horowitz, 435 U.S. 78 (1978); James v. Board of Educ.,

42 N.Y.2d 357, 366 N.E.2d 1291, 397 N.Y.S.2d 934 (1977).
133. 435 U.S. 78 (1978).
134. Id. at 89-90.
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medical student.1 3 5 The Court noted that the decision to expel the
plaintiff rested on the educator's "subjective and evaluative"136 judg-
ments of the plaintiff's academic and clinical performance, her hy-
giene, and her punctuality.13 7 The educator's weighing of such fac-
tors to determine whether the plaintiff was qualified to graduate and
become a doctor reflected the routine, day-to-day policies of the
school administrators. The Court declined to substitute its subjective
judgments as to the plaintiff's performance for those of the
educator's.

In Hoffman, however, the court was not asked to provide a sub-
jective judgment as to whether the classification and placement deci-
sion was right or wrong." 8" The court was required to decide only
whether the Board and the psychologist had exercised ordinary care
in placing Daniel and in not retesting him for the remainder of his
academic career.139

Horowitz and Hoffman may be further distinguished by the fo-
rums in which the suits were brought. Horowitz alleged a due pro-
cess violation" 0 and brought her action in federal court.1 4' Unless
violations of constitutional rights are involved, 142 the federal courts
have always been reluctant to interfere in educational issues which
are primarily matters for the state."4 The Supreme Court's refusal
to intercede in Horowitz may well have been based on this tradi-
tional reluctance.' 44 Therefore, Horowitz should provide little sup-
port for a defendant in actions, similar to Hoffman, which are

135. Id. at 79-80.
136. Id. at 90.
137. Id. at 81.
138. Had the court been asked to assess the propriety of the numerical cut-off score or

the validity of the assumptions underlying an IQ text, Hoffman would have been a proper case
for deference to the educator's judgment. These issues, however, were not in question in Hoff-
man. See text accompanying note 161 infra.

139. Had the Board actually made a policy-based decision not to retest Hoffman, the
argument might be altered.

140. 435 U.S. at 80.
141. Id.
142. See Epperson v. Arkansas, 393 U.S. 97, 104 (1968); see, e.g., Goss v. Lopez, 419

U.S. 565 (1975) (right to hearing prior to suspension); Lau v. Nichols, 414 U.S. 563 (1974)
(rights of non-English speaking students); Brown v. Board of Educ., 347 U.S. 483 (1954)
(racial discrimination); Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972), aff'd, 502 F.2d
963 (9th Cir. 1974) (racially discriminatory IQ placement exams); Hobson v. Hansen, 269 F.
Supp. 401 (D.D.C. 1967), affid sub noma., Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969)
(racially discriminatory standardized tests).

143. See Epperson v. Arkansas, 393 U.S. 97, 104 (1968).
144. See 435 U.S. at 89-91.
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brought in a state court.
The leading New York case concerning the inappropriateness of

judicial interference in educational matters, and one relied upon by
both the Donohue1 " and Hoffman146 courts, is James v. Board of
Education of the City of New York. 47 In James, the plaintiffs
sought to enjoin the administration of comprehensive reading and
mathematics exams on the basis of allegations that the examinations
had been "fatally compromised." '1 48 The court of appeals denied re-
lief, finding that it was not the role of the courts to order the Chan-
cellor and the Board of Education to purchase and give a new
exam.14 9 The court did not interefere in James because, to determine
the propriety of administering the exam, it would have been neces-
sary to weigh such factors as the need to make accurate comparisons
between students,1 50 the importance of preventing cheating, 151 and
the problem of keeping the costs of the exam to a minimum. 5s The
court had previously noted that these factors, which pertain to
"[s]ociological, psychological and educational assumptions relied on
by the Commissioner [in setting education policies]," can not be
evaluated by a court.153 It is clear, therefore, that a judicial resolu-
tion of the issue in James was unacceptable because it would have
constituted an interference with the day-to-day management of the
schools and the educational standards formulated by the Board.

The James decision firmly supports the Donohue result.154 Had
the court entertained Donohue's complaint it would have become in-
volved in the day-to-day implementation of educational policy. At
the very least, the court would have been required to evaluate vari-
ous teaching methods, procedures for slow learners, promotion poli-
cies, and graduation requirements to determine whether the school

145. 64 A.D.2d at 36-37, 407 N.Y.S.2d at 879, affd, 47 N.Y.2d at 444-45, 391 N.E.2d
at 1354, 418 N.Y.S.2d at 378.

146. 49 N.Y.2d at 126, 400 N.E.2d at 320, 424 N.Y.S.2d at 379. See also 64 A.D.2d at
397, 410 N.Y.S.2d at 117 (Martuscello, J., dissenting).

147. 42 N.Y.2d 357, 366 N.E.2d 1291, 397 N.Y.S.2d 934 (1977).
148. Id. at 362, 366 N.E.2d at 1294, 397 N.Y.S.2d at 938. The chancellor found the

exams to be "fatally compromised" because some classes had received advance disclosure of
exam materials. Id. at 361, 366 N.E.2d at 1294, 397 N.Y.S.2d at 938.

149. Id. at 368, 366 N.E.2d at 1298, 397 N.Y.S.2d at 942.
150. Id. at 367, 366 N.E.2d at 1298, 397 N.Y.S.2d at 941.
151. Id.
152. Id.
153. Vetere v. Allen, 15 N.Y.2d 259, 267, 206 N.E.2d 174, 176, 258 N.Y.S.2d 77, 80,

cert. denied, 382 U.S. 825 (1965).
154. The Supreme Court's reasoning in Horowitz seems to support the Donohue result

as well. See notes 181-182 supra and accompanying text.
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had met certain educational standards of care.155

The James court noted that judicial intervention is proper in
cases concerning tenure,156 racial discrimination 57 and teacher dis-
missals.1 58 Although such cases often touch educational matters,
they are "discrete law issues . . which are wholly apart from mat-
ters of policy . ... "59 The crucial issue in Hoffman was whether,
under the unusual facts of the case, the defendant Board exercised
due care in classifying and placing Hoffman.1 60 This too was a dis-
crete legal issue; its resolution did not depend on school policy judg-
ments. The court did not need to decide the validity of the assump-
tions underlying the IQ test, the use of an IQ test as the exclusive
means of evaluation, or the propriety of the numerical cut-off score;
nor did it need to decide whether, as a matter of standard Board
policy, it should have required a second opinion or a retesting. 161

Since it had only to decide whether the Board exercised due care
towards Daniel, the court of appeals' reliance'1 2 on James was mis-
placed, for James suggests that under the Hoffman facts the court
would not have been making an unwarranted intrusion into the edu-
cator's sphere.

The court of appeals in both Donohue and Hoffman went on to
state that only "gross violations of defined public policy"1 63 could
prompt judicial intercession. Once again, the court's formula appears
to support the result in Donohue but not the result in Hoffman. In
Donohue, New York's public policy to educate the populace'" was
found merely to extend the benefit of a free education to the public
with no guarantee of quality.165 At the time of Daniel's action, how-
ever, a legislatively defined public policy existed to identify and place
handicapped students properly.166 The New York statute, which

155. See Comment, supra note 79, at 340-41.
156. 42 N.Y.2d at 365, 366 N.E.2d at 1297, 397 N.Y.S.2d at 941.
157. Id. at 365-66, 366 N.E.2d at 1297, 397 N.Y.S.2d at 941.
158. Id. at 366, 366 N.E.2d at 1297, 397 N.Y.S.2d at 941.
159. Id.
160. See text accompanying notes 6-28 supra.
161. See also notes 138-139 supra and accompanying text.
162. 49 N.Y.2d at 126, 400 N.E.2d at 320, 424 N.Y.S.2d at 379.
163. Id.; Donohue v. Copiague Union Free School Dist., 47 N.Y.2d 440, 445, 391

N.E.2d 1352, 1354, 418 N.Y.S.2d 375, 378 (1979).
164. See N.Y. CONST. art XI, § 1; N.Y. EDUc. LAW §§ 3201-3243 (McKinney 1981).
165. Donohue v. Copiague Union Free School Dist., 64 A.D.2d 29, 37, 407 N.Y.S.2d

874, 880 (1978).
166. See N.Y. EDUC. LAW §§ 4402(1)(b)(2)-(3), (2) (McKinney 1981).

[Vol. 10:279



EDUCATIONAL TORTS

requires, among other things, an annual report on the child1
1
7 and

retesting "at least once every three years,"1 8 is evidence of a specific
public policy regarding treatment of the specially placed child.1 69

The court gave no indication of what violations might be consid-
ered "gross"; the term is obviously a vague one. On the facts of
Hoffman, however, it is easy to conclude that the Board committed a
gross violation in light of the striking insensitivity and carelessness it
displayed. The Board ignored Hoffman's speech defect in authoriz-
ing the administration of an oral IQ test;17° and, although Hoffman
missed the cut-off by only one point, it did not consult Mrs. Hoffman
or retest.171 Moreover, once Hoffman was placed the Board ignored
the school psychologist's recommendation to retest. Such behavior
should call for judicial intervention especially if it occurs in the face
of federal 173 and state174 policies against such treatment.17 5

Finally, it should be noted that the threat of judicial interven-
tion may provide an incentive for educators to perform their work
more conscientiously and deter them from careless evaluations and
placements. 7 6 Professor Elson has pointed out that judicial interven-
tion may be crucial "in the context of public professional bureaucra-
cies, for the courts constitute society's only independent institutional
check on the discretionary power [that individuals, acting under
state authority, may exercise] over critical aspects of people's
lives."117 He contended that in no other area is the need for this
independent check greater than in the area of public education

167. Id. § 4402(1)(b)(2).
168. Id. § 4402(1)(b)(3)(d).
169. See note 85 supra.
170. See text accompanying notes 6-17 supra and discussion in notes 14-16 supra.
171. See text accompanying "notes 17-18 supra and discussion in note 18 supra.
172. See text accompanying notes 12-13, 18-19 supra and discussion in notes 12, 18-19

supra.
173. See Education for All Handicapped Children Act, §§ 602-661, 20 U.S.C. §§ 1401-

1461 (1976). For a discussion of the Federal Act, see Columbia Note, supra note 85, at 492-
94; Legal Remedies, supra note 100, at 389-91.

174. See text accompanying notes 186-190, 236-242 infra and discussion in note 85
supra.

175. The case of Levy v. Pennsylvania Dep't of Educ., 41 Pa. Commw. Ct. 356, 399
A.2d 159 (1979), may serve as an example of judicial willingness to examine the basis of an
educator's placement decision, albeit in an administrative-review context. The court found that
"IQ test results do not, in and of themselves, constitute substantial evidence upon which to
base a finding of mental retardation." Id. at 360, 399 A.2d at 162. Therefore, a determination
that a child was mentally retarded rather than brain damaged was not supported by substan-
tial evidence.

176. See note 234 infra and accompanying text.
177. Elson, supra note 79, at 658.
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where the student is subject to the will of the teacher.1 78

In sum, the argument that judicial interference in educational
matters is improper has no application in the context of Hoffman.
Although judicial intercession in broad policy matters and day-to-
day management of the schools is surely improper, 179 it is clear that
Hoffman did not require the court to intercede in this way. It re-
quired only that the court decide whether the Board of Education
had used due care in its evaluation and placement of Daniel. Fur-
ther, the Hoffman court acknowledged that "gross violations of de-
fined public policy" invite judicial interference.1 80 The impropriety of
the Board's conduct 81 and the existence of specific and significant
federal1 82 and state 83 policies regarding the identification and place-
ment of the handicapped evidenced such a violation. Finally, judicial
intervention should serve to deter careless educators and permit se-
verely injured plaintiffs to secure a remedy.1

B. Administrative Remedies

The Hoffman court stated that any dispute involving a child's
placement is "best . ..resolved by seeking review . . . through the
administrative processes .... 185 Undoubtedly, the court believed
that the detailed procedures of the New York statute188 and regula-
tions187 should be the preferred method of adjudicating classification
and placement controversies. Decisions would be made by experts
and rights of notification,1 88 participation,18 9 and appeal190 would be

178. Id.
179. See notes 128-131, 133-137, 149-152 supra and accompanying text.
180. 49 N.Y.2d at 126, 400 N.E.2d at 320, 424 N.Y.S.2d at 379.
181. See text accompanying notes 170-172 supra.
182. See note 173 supra.
183. See note 174 supra.
184. See notes 127-132 supra and accompanying text.
185. 49 N.Y.2d at 127, 400 N.E.2d at 320, 424 N.Y.S.2d at 380. This argument was

also made in Donohue. 47 N.Y.2d at 445, 391 N.E.2d at 1354, 418 N.Y.S.2d at 378. The
appealsprocess is outlined in N.Y. EDUC. LAW § 4404 (McKinney 1981). For an assessment
or the functioning of the administrative process, see Columbia Note, supra note 85, at 527-31.

186. N.Y. EDUC. LAW §§ 4401-4409 (McKinney 1981); see note 85 supra; notes 188-
190 infra.

187. 8 N.Y.C.R.R. §§ 200.1-200.5 (1980); see notes 188-190 infra.
188. See, e.g.. N.Y. EDUC. LAW § 4402(l)(b)(3)(b) (McKinney 1981) (providing that

committee on handicapped shall "[m]ake recommendations [concerning a child's placement]
which evaluation shall be furnished to the child's parent ... together with the recommenda-
tions"); id. § 4402(l)(b)(3)(c) (stating that committee on handicapped shall "[p]rovide writ-
ten prior notice to the parents ... of the child whenever such committee plans to modify or
change the identification, evaluation, or educational placement of the child . . ."); 8
N.Y.C.R.R. § 200.5(a) (1980) ("A committee on the handicapped must fully notify a parent,
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present to protect children and parents. Although these procedures 91

are adequate to settle the majority of placement disputes, it is ques-
tionable whether they should foreclose damage actions by aggrieved
children1 92 such as Daniel Hoffman.

The court assumed that the administrative process can and will
be used by all parents whose children are improperly placed. In so
assuming, however, the court ignored the difficulties that exist in
placing the sole right of review in the administrative process which
does not leave open a forum for those unable or unlikely to use the
process.

Mrs. Hoffman is an excellent example of a parent who might be
unlikely to utilize administrative review effectively. An immigrant
with little education,193 Mrs. Hoffman had every reason to put faith
in the school psychologist's initial recommendation. 94 When told her
child would be receiving speech therapy in the CRMD class, Mrs.
Hoffman was pleased and satisfied to leave her child in the class. 15

Clearly, Mrs. Hoffman had the best interests of her child at heart at
the time she entrusted him to the care of the experts: the educa-

in writing, that evaluative information is being sought regarding a child thought to be handi-
capped. A description of the proposed evaluation shall be included in the notice, together with
the uses to be made of the information.").

189. See, e.g., N.Y. EDUC. LAW § 4402(1)(b)(3)(c) (McKinney 1981) (providing that
parents shall have "opportunity to address the committee. . . on the propriety of the commit-
tee's recommendations on program placements . . ."); 8 N.Y.C.R.R. § 200.5(a) (1980) (re-
quiring school system to obtain parental consent prior to evaluation of child). Where a parent
withholds consent an impartial hearing may be held. Id. § 200.5(a)(3) (hearing initiated by
parents); id. § 200.5(a)(2)(iii) (hearing initiated by school). Parents may participate. Id. §
200.5(c)(8).

190. See, e.g., N.Y. EDUC. LAW § 4404(1) (Mckinney 1981) (stating that: "If the rec-
ommendation . . . is not acceptable to the parents . . . such parents shall notify the board of
education . . . and the board shall appoint an impartial hearing officer to hear the appeal and
make a recommendation . . . .An appeal to the commissioner of education will lie from any
determination of the board of education"); 8 N.Y.C.R.R. § 276 (1980) (setting forth the rules
of practice in processing appeal).

191. These procedures did not become law until 1978 and, thus, although they were not
in effect during Hoffman's school years, they were in effect at the time of the court of appeals'
decision.

192. The New York statute does not provide for damages. See N.Y. EDuc. LAW §§
4401-4409 (McKinney 1981). Thus, only a court of law may adequately compensate a student
suffering from the negligence of a school board.

193. See note 18 supra.
194. Id.
195. 64 A.D.2d at 375-76, 410 N.Y.S.2d at 104. Mrs. Hoffman testified that when she

first brought Daniel to the CRMD class she was concerned because all the other "children
looked a little different." She inquired whether her son would be getting help with his speech
and when told that he would be Mrs. Hoffman testified: "'I was very happy about that, and
that's how it all started. He was in a retarded class and he stayed there.'" Id.
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tors.19 6 Although many parents may now have a greater degree of
awareness and sophistication than Mrs. Hoffman, 197 many may still
believe that the "teacher knows best" in educational matters and
thus rely on the professional judgment of educators in an attempt to
do what is best for the child. There are, unfortunately, other parents
who simply may not care enough to engage in an elaborate proce-
dure on behalf of their children. It would be unjust to allow a mis-
placed child to suffer without compensation because his or her par-
ents were too trusting, unsophisticated, or irresponsible to seek
administrative review.

The administrative procedures themselves may present obstacles
to parents who are inclined to challenge a placement decision. First,
parents may simply not know what is required. The statute directs
the Department of Education to "develop and distribute a handbook
for parents of handicapped children. . . which. . . shall explain, in
layman terms . .. the legal procedures available to an aggrieved
parent . ... ,198 There is, however, no guarantee that the pamphlet
will be adequately distributed "9 or will be comprehensible to all
parents. 00

Second, the parent may well require professional assistance to
present his or her case successfully. In particular, a challenge to a
placement decision may be effective only where the parent can ob-
tain an independent professional evaluation of the child that differs
from that obtained by the school board.20 1 The parent who secures
such an evaluation must pay for it unless the evidence convinces the
hearing officer that the school's evaluation was in error.20 2 This
presents obvious difficulties for parents who cannot afford to bear the
costs of an evaluation; the cost risk of undertaking an appeal may

196. Id.
197. See Columbia Note, supra note 85, at 519 n.170.
198. N.Y. EDuc. LAW § 4403(8) (McKinney 1981). In 1977 the New York State Edu-

cation Department published such a handbook, entitled Your Child's Right to an Education.
199. See Columbia Note, supra note 85, at 501 n.78.
200. The pamphlet uses such language as "'petitions' which must contain 'verifications',

'notarized statements' and 'affidavits.'" Id., at 530. At least one federal judge has determined
that consent forms utilized by the Board of Education did not use plain English and that since
the parents of children specially placed are "more likely than not, poorly educated," the forms
should be illustrated and contain comic-book style explanation. The court also determined that
translation of the forms into other languages might be necessary. Lora v. Board of Educ., 456
F. Supp. 1211, 1289 (E.D.N.Y. 1978).

201, Columbia Note, supra note 85, at 528.
202. 8 N.Y.C.R.R. § 200.5(b)(2)(vi)(1980); see N.Y. EDUC. LAW § 4402(3) (McKin-

ney 1981).
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deter them from initiating the process altogether. °3 Of course, par-
ents may also require representation by legal counsel204 which would
further add to the financial burden of the process.

In view of these scenarios, it is quite likely that some parents
will not utilize the administrative process effectively or at all and
that their children will not receive the full benefit of the statute.
Misplaced children should not have to bear the adverse consequences
of their negligent placement merely because their parents would not
or could not take advantage of statutory remedies. For these children
it is unjust to say that there is no remedy available.

Although the doctrine of exhaustion of administrative remedies
is firmly embedded in the law, 20 5 a federal court has recently recog-
nized, in a context similar to Hoffman, that an exception to the doc-
trine should be made where such exhaustion would be futile.206 In
Loughran v. Flanders,207 a student brought an action under the Edu-
cation for All Handicapped Children Act 20 8 alleging that his school
board had failed to identify his learning disability properly. 20 The
court refused to require the plaintiff to exhaust the administrative
remedies provided for by a state statute,210 determining that they
were irrelevant to a private action for damages. Although the plain-
tiff may have been able to use the state process to challenge the
classification and placement decisions of the Board, the process could
not compensate him for the harm he had suffered. 1

The situation in Hoffman is analogous to that in Loughran.2

203. For reasons why the cost of an independent evaluation should not be borne by the
state, see Columbia Note, supra note 85, at 528-29.

204. Without legal counsel parents challenging a placement decision are in the position
of laymen trying to convince the professionals that the school's evaluation is improper. This
may further deter parents from using the administrative process in their child's interests. See
id. at 529.

205. See Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938). See also
Pierce v. Board of Educ., 69 Ill. 2d 89, 370 N.E.2d 535 (1977). In Pierce, the plaintiff's cause
of action, which alleged severe and permanent emotional injury due to the school district's
refusal to place plaintiff into special education classes properly, was dismissed for failure to
exhaust the administrative remedies available to him.

206. Loughran v. Flanders, 470 F. Supp. 110 (D. Conn. 1979).
207. Id.
208. §§ 602-661, 20 U.S.C. §§ 1401-1461 (1976).
209. 470 F. Supp. at 112. The plaintiff suffered from educational disabilities which im-

paired his reading and writing skills. The court eventually dismissed the action on the ground
that the Act did not provide for a private cause of action for damages. Id. at 115.

210. Id. at 113. The state statute provided for a review process by which a parent may
dispute the evaluation and placement decision of a school system.

211. Id.
212. Hoffman was a state tort action, rather than a federal statutory action. This, how-
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Resort to the administrative process is futile where a child has been
negligently placed and has been made to suffer the consequences of
time spent in classes inappropriate to his or her abilities. A leading
federal decision has recognized that a child misplaced in a class for
the retarded for even one month may suffer irreperable harm.21 Any
remedy that administrative procedures could provide, such as re-
evaluation, reclassification, and re-placement, could not fully com-
pensate the child. Appropriate relief in such circumstances can come
only from a court of law which is in a position to award compensa-
tory damages and direct the provision of remedial help. This is the
type of relief which Hoffman sought, and to which others negligently
placed and unable to use the administrative safeguards should be
entitled. 14

C. Flood of Litigation

There was admittedly some strength to the flood-of-litigation ar-
gument in the cases of Peter W. and Donohue where the negligence
alleged was a general failure of the school to educate the plaintiff
properly. 15 It is not difficult to imagine that allowing recovery for a
failure of thb school system as a whole might open the courts to
endless claims - "real or imagined" 2'16 - by poor achievers. Such a
volume of litigation could heavily burden a school board in terms of
time and money, and could further limit its ability to educate.217

This argument, however, is irrelevant to the facts of Hoffman.

ever, would not appear to affect the exhaustion of remedies argument.
213. Larry P. v. Riles, 343 F. Supp. 1306, 1308 (N.D. Cal. 1972), aff'd, 502 F.2d 963

(9th Cir. 1974). The results of testing may "place an indelible stamp of intellectual status...
on a child ...and possibly do irreparable harm to his self-esteem and his educational motiva-

tion." Bersoff, Regarding Psychologists Testily: Legal Regulation of Psychological Assess-
ment in the Public Schools, 39 MD. L. REv. 27, 28 (1980) (citing Ebel, The Social Conse-

quences of Educational Testing, in TESTING PROBLEMS IN PERSPECTIVE 18, 20 (A. Anastasi

ed. 1966)). See also notes 100-102 supra and accompanying text.
214. It is no answer that New York law requires educational evaluation every three

years, see note 85 supra, and that Hoffman-type cases will seldom occur. See note 237 infra.

There is no way to force a retesting within that period.
215. See note 47 supra and accompanying text. But see Comment, supra note 79, at

350-51.
216. Donohue v. Copiague Union Free School Dist., 64 A.D.2d at 34, 407 N.Y.S.2d at

878 (quoting Peter W. v. San Francisco Unified School Dist., 60 Cal. App. 3d at 825, 131 Cal.

Rptr. at 861).
217. Id. It should be noted, however, that the projected fiscal impact of such a flood of

litigation is, at best, speculative. See also Dziokonski v. Babineau, 375 Mass. 555, 380 N.E.2d
1295 (1978) (discussing expansion of bystander liability in tort despite threat of fraudulent or
collusive suits); W. PROSSER, supra note 71, § 97, at 654-55 (discussing deluge of litigation
following Henningsen v. Bloomfield Motors, 32 N.J. 358, 161 A.2d 69 (1960)).
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A fear of a resulting flood of litigation is groundless because a deci-
sion in favor of the plaintiff would have been based upon unusual
circumstances: 218 circumstances not likely to reoccur frequently. The
fact pattern in Peter W. and Donohue,21 9 however, may be all too
common. 220 Moreover, unlike the general failure of the school boards
to educate plaintiffs Peter W. and Donohue adequately, a specific
and affirmative act of the school board - taking the student out of
the mainstream and placing him into special classes - confronted
the court in Hoffman.221 The unique fact pattern, involving a defen-
dant's failure after such placement to retest the plaintiff despite the
school psychologist's recommendation, and circumstances that
clearly indicated the tenuous nature of the original placement deci-
sion,222 ensures that an affirmance in Hoffman would not have pro-
vided a precedent for all varieties of suits against educators.2

There are additional reasons why the flood-of-litigation argu-
ment should not be invoked to prevent recovery in cases like Hoff-
man. This argument has not prevented a plaintiff's recovery in other,
newly developing areas of tort liability.2 4 In the areas of negligent

218. See notes 6-31 supra and accompanying text.
219. Both plaintiffs were high school graduates with substandard educations. See notes

45-47 supra and accompanying text.
220. A study published by the Department of Health, Education and Welfare estimated

that one million American youths, ages twelve to seventeen years, could not read at a fourth
grade reading level and, thus, could be considered illiterate. McClung, Competency Testing
Programs: Legal and Educational Issues, 47 FORDHAM L. REV. 651, 653 (1979).

221. 64 A.D.2d at 385, 410 N.Y.S.2d at 110. The appellate division in Hoffman and one
commentator have characterized the defendant's acts in Hoffman as involving misfeasance,
rather than nonfeasance, in that it undertook to provide appropriate placement for Hoffman by
testing, and then failed to follow the prescription of the school psychologist to retest Hoffman.
Id.; Legal Remedies, supra note 100, at 441-44. The use of a misfeasance/nonfeasance dis-
tinction as a means of limiting liability and preventing a future flood of litigation is unwork-
able because the terms can be interchanged in certain fact situations. For example, the defen-
dant's failure to retest Hoffman may also be considered nonfeasance: a failure to perform a
required act. Similarly, in Donohue and Peter W., the school districts' failure to educate the
plaintiffs may be described as nonfeasance or misfeasance. See Hoffman v. Board of Educ., 64
A.D.2d at 399, 410 N.Y.S.2d at 118 (Damiani, J., dissenting); North Carolina Note, supra
note 79, at 587-88 n.148; Comment, supra note 79, at 350-51.

222. See text accompanying notes 8-18 supra and discussion in notes 8, 12 & 18 supra.
223. An additional argument may also be made that children with special needs face the

risk of "additional and crippling burdens" being imposed upon them as a result of the affirma-
tive acts of the defendant. Diamond, supra note 68, at 150.

224. See cases cited notes 225-227 infra; Donohue v. Copiague Union Free School Dist.,
64 A.D.2d at 41-42, 407 N.Y.S.2d at 883 (Suozzi, J., dissenting).

Fear of excessive litigation caused by the creation of a new zone of liability was
effectively refuted by the abolition of sovereign immunity . . . and numerous envi-
ronmental actions fill our courts where damages are difficult to assess. Under the
circumstances, there is no reason to differentiate between educational malpractice
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infliction of emotional distress, 225 products liability,226 and tort im-
munities,227 recovery has been allowed despite the possibilities of a
flood of litigation or burdensome liability. Courts have frequently
recognized that it is unfair and unjust to deny recovery to a plaintiff
who has been wronged merely because other plaintiffs may seek to
litigate similar claims, 228 and surely as between the misclassified
child and the negligent school board it is the latter that should bear
the loss whether or not numerous suits by the misclassified will
follow.

It should be noted that many courts which have adhered to the
flood-of-litigation argument have done so in cases where there is no
precedent for establishing tort liability and the court is fearful of
breaking new ground.229 When significant social policy supports the
imposition of liability, however, the argument has been readily disre-

... and other forms of negligence and malpractice litigation which currently con-
gest our courts.

Id. at 42, 407 N.Y.S.2d at 883. In Tobin v. Grossman, 24 N.Y.2d 609, 249 N.E.2d 419, 301
N.Y.S.2d 554 (1969), Judge Keating, in his dissent, stated: "[T]here has been an expanding
recognition that the argument concerning unlimited liability is of no merit, yet the aberrations
persist." Id. at 620, 249 N.E.2d at 425, 301 N.Y.S.2d at 563; see Note, Educational Malfea-
sance: A New Cause of Action for Failure to Educate?, 14 TULSA L.J. 383, 395 (1975).

225. Dillon v. Legg, 68 Cal. 2d 728, 733, 441 P.2d 912, 917, 69 Cal. Rptr. 72, 77
(1968) (third-party bystander recovery for negligent infliction of emotional distress); Battalla
v. State, 10 N.Y.2d 237, 240-42, 176 N.E.2d. 729, 730-31, 219 N.Y.S.2d 34, 36-37 (1961)
(recovery for fright absent impact).

226. A fear of burdensome liability upon a manufacturer was a prime justification for
restricting the scope of products liability in the 19th century. See Winterbottom v. Wright, 10
M, & W. 109, 152 Eng. Rep. 402 (1842); W. PROSSER, supra note 71, § 96. In this century,
however, the New York courts have expanded the scope of products liability despite the possi-
bility of burdensome or unlimited liability. See Goldberg v. Kollsman Inst. Corp., 12 N.Y.2d
432, 191 N.E.2d 81, 240 N.Y.S.2d 592 (1963); Greenberg v. Lorenz, 9 N.Y.2d 195, 173
N.E,2d 773, 213 N.Y.S.2d 39 (1961); MacPherson v. Buick Motor Co., 217 N.Y. 382, 111
N.E. 1050 (1916).

227. See Bing v. Thunig, 2 N.Y.2d 656, 143 N.E.2d 3, 163 N.Y.S.2d 3 (1957). In Bing,
the court of appeals removed the shield of charitable immunity from hospitals. The court
stated that "the exemption [may not] be justified by the fear, the major impetus originally
behind the doctrine, that the imposition of liability will do irreparable harm to the charitable
hospital. . . . [W]e are not informed that undue hardships or calamities have overtaken them
in those jurisdictions where immunity is withheld and liability imposed. . . . [T]oday's hospi-
tal is quite different from its predecessor of long ago; it receives wide community support,
employs a large number of people and necessarily operates its plant in businesslike fashion."
Id. at 664, 143 N.E.2d at 7, 163 N.Y.S.2d at 9.

228. Dillon v. Legg, 68 Cal. 2d at 733, 441 P.2d at 917, 69 Cal. Rptr. at 77; Battalla v.
State, 10 N.Y.2d 237, 240-42, 176 N.E.2d 729, 731-32, 219 N.Y.S.2d 34, 37-38 (1961); see
W. PROSSER, supra note 71, § 12, at 51.

229. Amaya v. Home Ice, Fuel & Supply Co., 59 Cal. 2d 295, 379 P.2d 513, 29 Cal.
Rptr. 33 (1963); Spade v. Lynn & Boston R. Co., 168 Mass. 285, 47 N.E. 88 (1897); Mitchell
v. Rochester R. Co., 151 N.Y. 107, 45 N.E. 354 (1896).
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garded.230 Over the past several years children with special educa-
tional needs have reaped the benefits of case law2 1 and newly en-
acted legislation 23 2 that attach greater legal safeguards to the
process of identification, evaluation and placement. It is time for the
coirts to abandon such a "time worn shibboleth" 233 as the flood-of-
litigation argument in deciding cases of misclassification.

In accepting a flood-of-litigation argument the courts have also
ignored a significant countervailing policy of tort law, the policy of
deterrence.23' If educators are truly concerned that a wave of law-
suits will follow a recovery for negligent placement and result in un-
duly burdensome liability, it can be assumed that they would act to
minimize any negligent behavior and thereby reduce the risk of in-
curring liability. The stricter internal governance procedures that
would presumably be developed to protect against liability should
help create a higher standard of care among educators and benefit
the educational needs of children.23 5 In addition, any internal proce-
dures mandated by statute would probably be carried out in a more
conscientious manner if carelessness were to give rise to liability.

Indeed, the existence of statutorily mandated procedures sug-
gests another argument against the flood-of-litigation theory. The
New York statute236 and regulations 237 set forth various procedures
to be followed with respect to identifying,38 testing,23 evaluating,240

placing, 241 and retesting242 children with suspected handicaps. These

230. Dillon v. Legg, 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968) (overruling
Amaya v. Home Ice, Fuel & Supply Co.); Dziokonski v. Babineau, 375 Mass. 555, 380
N.E.2d 1295 (1978) (overruling Spade v. Lynn & Boston R. Co.); Battalla v. State, 10
N.Y.2d 237, 176 N.E.2d 729, 219 N.Y.S.2d 34 (1961) (overruling Mitchell v. Rochester R.
Co.).

231. See Bersoff, supra note 213, at 32-33.
232. N.Y. EDUC. LAW §§ 4401-4409 (McKinney 1981).
233. See Leitner, Torts, 31 SYRACUSE L. REV. 433, 459 (1980). Since the flood-of-liti-

gation argument was only implicit in the Hoffman decision, it may be that the court of appeals
is backing away from reliance on this rationale.

234. W. PROSSER, supra note 71, § 2, at 12, § 5, at 23. Prosser states that a majority of
courts awarding exemplary damages have done so for their deterrent effect. Id. § 2, at 12. The
classic case cited for this proposition is Goddard v. Grand Trunk Ry., 57 Me. 202 (1869).

235. See Nitzberg v. Parks, 525 F.2d 378, 384-85 (4th Cir. 1975). The court noted that
a pre-publication review of student newspapers by a student-faculty committee would help to
avoid litigation and increase understanding between students and faculty.

236. N.Y. EDUC. LAW §§ 4401-4409 (McKinney 1981).
237. 8 N.Y.C.R.R. §§ 200.1-200.5 (1980).
238. N.Y. EDUC. LAW § 4402(I)(b)(2) (McKinney 1981).
239. Id. §§ 4402(l)(b)(3)(a), (g).
240. Id. §§ 4402(l)(b)(2), (1)(b)(3)(a), (e).
241. Id. § 4402(1)(b)(3)(b).
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procedures would seem to assure more careful diagnoses and accu-
rate placements and should limit the number of children who might
be misclassified.2 43 The existence of administrative safeguards as
provided by state law should have abated any concern that the court
of appeals may have had in Hoffman concerning the potential over-
burdening impact that misclassification litigation might have upon
the school systems.

In sum, a court should not refuse to entertain an action alleging
a school board's negligence in removing a child from regular classes
and placing him or her into classes for exceptional children because
of a fear of a wave of litigation or burdensome liability. Basic tort
princilles of compensation and deterrence,2 4 4 the presence of proce-
dures that will reduce the number of cases,245 and the atypical na-
ture of such an action 246 should prompt future courts to reject a
flood-of-litigation argument.

V. CONCLUSION

In the past decade, legislatures and courts have shown an in-
creasing understanding of the educational needs of the handicapped.
As school boards carry out the mandates that have sprung from this
new understanding, it is inevitable that they will occasionally place a
child of normal abilities into classes for children with special needs.
The question is, who shall bear the loss on these occasions? If the
misplacement was caused by the school board's negligence, the an-
swer is the school board.

The New York Court of Appeals in Donohue and Hoffman rec-
ognized that a misplaced child could make out a cause of action
under traditional tort theories of negligence. Unfortunately, the
court of appeals allowed inapplicable public-policy considerations to
prevent Hoffman's recovery. Contrary to the court's implications, al-
lowing such an action would not necessarily overwhelm the schools
with a flood of litigation. Although the administrative procedures

242. Id. §§ 4402(l)(b)(3)(c), (d).
243. The appellate division in Hoffman recognized that the new legislation should help

to prevent future cases similar to Hoffman from arising. 64 A.D.2d at 383, 410 N.Y.S.2d at
108.

244. See W. PROSSER, supra note 71, § 1, at 6, § 2, at 12.
245. See notes 236-243 supra and accompanying text.
246. See notes 218-223 supra and accompanying text. In Vaccaro v. Squibb Corp., 71

A.D.2d 270, 422 N.Y.S.2d 679 (1979), a products liability case, the court noted that in any
case where the facts are limited so that unlimited liability need not be feared, the defendant's
argument should be rejected. Id. at 276-77, 422 N.Y.S.2d at 682-83.
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which currently exist under New York law will not correct every
instance of negligence, they will greatly control the number of cases
which would be litigated in the courts. Judicial intervention which
will not, as in the Hoffman case, interfere with day-to-day school
policy is necessary because it is the only means of compensating a
child who has suffered a grievous wrong. It is hoped that the New
York Court of Appeals will reconsider its Hoffman decision.

Robin E. Rosenberg




