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Debate over the allocation of public responsibility for social wel-
fare between the states and the nation is not a new phenomenon in
American government. Since the Constitutional Convention of 1787
and the ratification debates, the major political parties have been
fundamentally divided on the role of the states in the federal system
of government." President Reagan's proposal for a "new federalism"
is only the most recent dramatic assault on Washington's fiscal and
regulatory role.' Although the Administration's effort to achieve a
dramatic decentralization of governmental services has not been em-
braced by Congress,3 President Reagan's goals may be achieved
nonetheless-not by legislative enactment, but by a steady attrition
in the national government's financial contribution to public
programs.

Throughout nearly two centuries of debate over the meaning of
federalism, there has been a general consensus that elementary and
secondary education are primarily the responsibility of state and lo-
cal government and, for at least the last century, the responsibility
has been discharged on this basis.4 The states authorize the creation
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of elementary and secondary schools through an elected board of
public citizens and a professional staff of administrators, instructors,
and supporting personnel. The states commonly empower the dis-
tricts to assess and collect a local tax on real property for the benefit
of the school system, and they normally make an effort, not always
very successful, to equalize the measurement of those levies by en-
forcing uniform assessment procedures.5 The states also supplement
local funds with school aid payments that are distributed on a per
pupil basis in proportion to the expenditure budgets set by the local
districts or according to a plan aimed at equalizing the capacity of
individual districts with varying levels of property wealth to finance
effective school systems.6 The disparities resulting from differential
property tax wealth in local districts are frequently very large, per-
mitting one district to raise funds by taxing at a small fraction of the
rate required to raise a similar amount of revenue in a rearby town.7

State aid generally does little to correct these inter-district dis-
parities." Despite this fact, it has been almost universally accepted
that the decentralized system of school finance is desirable, because
it promotes local political control over educational services, fostering
diversity, participation, and other democratic virtues.9 Thus, the lo-

costs [of education] now"); see also S. DAVIS, supra note 2. For a general history of education
in the United States, see R. BuTrs & L. CREMIN, A HISTORY OF EDUCATION IN AMERICAN

CULTURE (1953); E. CUBBERLEY, READINGS IN PUBLIC EDUCATION IN THE UNITED STATES

(1934). Cf. Cremin, Horace Mann's Legacy, in THE REPUBLIC AND THE SCHOOL 3, 19-20, 25
(L. Cremin ed. 1957) (discussing the views of Horace Mann regarding state and local respon-
sibility in his mid-19th century "common schools" plan).

For specific discussion of the interaction between local, state, and federal governments in
the field of public education in the United States, see R. Burrs & L. CREMIN, supra, at 429-
31, 563-64, 571.

5. See, e.g., KAN. STAT. ANN. § 79-1409 (1977); Gordon v. Hiett, 214 Kan. 690, 522
P.2d 942 (1974); J. FORDHAM, LOCAL GOVERNMENT LAW 595-97 (2d ed. 1975); 0. OLDMAN
& F. SCHOETTLE, STATE AND LOCAL TAXES AND FINANCE, 949-50 (1974).

6. See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 44-45 (1973); Board
of Educ. v. Nyquist, 94 Misc. 2d 466, 483-85, 408 N.Y.S.2d 606, 613-14 (Sup. Ct. 1978),
modified and affid, 83 A.D.2d 217, 443 N.Y.S.2d 843 (1981), rev'd, 57 N.Y.2d 27, 44-45, 439
N.E.2d 359, 366-67, 453 N.Y.S.2d 643, 651 (1982).

7. See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 11-16 (1973); Board
of Educ. v. Nyquist, 94 Misc. 2d 466, 485-90, 408 N.Y.S.2d 606, 614-17 (Sup. Ct. 1978),
modified and a ffd, 83 A.D.2d 217, 443 N.Y.S.2d 843 (1981), rev'd, 57 N.Y.2d 27, 439
N.E.2d 359, 453 N.Y.S.2d 643 (1982).

8. See Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 13-16 (1973); Board of
Educ. v. Nyquist, 57 N.Y.2d 27, 38 & n.2, 439 N.E.2d 359, 363 & n.2, 453 N.Y.S.2d 643,
647 & n.2 (1982) (dictum); 0. OLDMAN & F. SCHOErrLE, supra note 5, at 950.

9. See San Antonio Indep. School Dist. v. Rodriquez, 411 U.S. 1, 49-50 (1973); Board
of Educ. v. Nyquist, 57 N.Y.2d 27, 45-46, 439 N.E.2d 359, 367, 453 N.Y.S.2d 643, 651-52
(1982).
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cal district selects a level of spending appropriate to its ambition and
its taste in educational services, and individual families are free to
settle in a community where the policies governing schools match
their own preferences. To some extent, property values themselves
are affected inversely by the local tax rate and directly by the local
reputation for educational quality.10

Before 1970, the state role in education was a matter of political
debate, with suburban and city representatives disagreeing over the
amount and distribution of state aid for local schools. Most gover-
nors and legislators were eager to keep the state's administrative
control to a minimum, and as a result, state governments often lim-
ited their supervision to regulating licensing requirements for teach-
ers and occasionally to directing minimum standards for school cal-
endars and curriculum. Generally, the states had little direct
involvement in the formulation of local budgets, planning, or educa-
tional programs. Similarly, the courts were not much of a factor in
local education, with the significant exception of anti-discrimination
litigation to implement the principle established by Brown v. Board
of Education" in 1955.

In the late 1960's and early 1970's, however, an assortment of
educational interest groups and public interest lawyers began a legal
assault on the states' dependence on local property wealth for financ-
ing public education.1 2 At first, these complaints prompted little re-
sponse from the judiciary. Equal protection based on wealth classifi-
cations had found more success in the academic journals"a than in

10. See D. NETZER, ECONOMICS OF THE PROPERTY TAX 125-30 (1966).

11. 349 U.S. 294 (1955). See, e.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 402
U.S. 1 (1971); Green v. County School Bd., 391 U.S. 430 (1968); Griffin v. County School
Bd., 377 U.S. 218 (1964); Cooper v. Aaron, 358 U.S. 1 (1958).

12. See Levin, Current Trends in School Finance Reform Litigation: A Commentary,
1977 DUKE L.J. 1099. By August of 1972, school finance litigation was pending in at least
thirty states. See U.S. Comm'n on Civil Rights, INEQUALITY IN SCHOOL FINANCING: THE
ROLE OF LAW, 53 n.154 (1972); The Lawyers' Comm. for Civil Rights Under Law, Law Suits
Challenging State School Finance Systems, reprinted in id. at app. F

13. See, e.g., Karst, Invidious Discrimination: Justice Douglas and the Return of the
"Natural-Law-Due-Process Formula," 16 U.C.L.A. L. Rev. 716 (1969). Compare id. at 719-
20 (suggesting that "discrimination against a disadvantaged group (such as the poor) in rela-
tion to an interest of great importance" violates the equal protection clause absent a showing
of a compelling state interest) with Michelman, Foreword: On Protecting the Poor Through
the Fourteenth Amendment, 83 HARV. L. REV. 7, 13 (1969) (enunciating the concept of "min-
imum protection against economic hazard[s]"). Although the Supreme Court, in dicta, alluded
to the possibility of considering wealth a suspect classification, see Harper v. Virginia Bd. of
Elections, 383 U.S. 663, 668 (1966); McDonald v. Board of Election Comm'rs, 394 U.S. 802,
807 (1969), it rejected this notion in a 1971 decision. James v. Valtierra, 402 U.S. 137 (1971).
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the courts,'4 and the classification asserted in the context of school
finance cases-a classification between property-rich and property-
poor districts, not directly linked to family income-was also not
readily embraced.' 5 Among the many reasons for the judges' rejec-
tion of these claims was the fact that the most obvious alternative to
the prevailing system of school finance, full state assumption of the
cost of education, jeopardized the continuing viability of local control
over educational budgets.' 6

What turned the tide in school finance litigation was the devel-
opment by social scientists of an attractive remedy for school finance
inequities. Professor John Coons and others supplied a simple, un-
derstandable formula for reform that stimulated the public interest
law movement to litigate school finance issues-a concept of "wealth
neutrality" aimed at eliminating the direct relationship between
fiscal capacity and district wealth.17 Coons' proposal promised to
sever the connection between the local capacity to spend on educa-
tion and the local property tax base."8

The legislative expression of this concept was a proposal for
"power equalizing"1 9 grants, under which comparable tax rates
would produce comparable sums available to spend on education.20

In its purest form, district power-equalization could be implemented
by determining on a state-wide basis an appropriate tax base per
pupil, and then providing that each local district have that taxing
capacity. If a district in fact had less property wealth, the state
would supplement its resources up to the appropriate level. If a dis-
trict had more than the targeted level of property wealth, part of its
tax revenue would be drawn off and redistributed to poorer dis-

14. See Dandridge v. Williams, 397 U.S. 471, 485-86 (1970).
15. See Burruss v. Wilkerson, 310 F. Supp. 572 (W.D. Va. 1969), affd, 397 U.S. 44

(1970); McInnis v. Shapiro, 293 F. Supp. 327 (N.D. Ill. 1968), affd sub nom. McInnis v.
Ogilvie, 394 U.S. 322 (1969).

16. See McInnis v. Shapiro, 293 F. Supp. 327, 333 (N.D. 11. 1968), affd sub nom.
Mclnnis v. Ogilvie, 394 U.S. 322 (1969).

17. J. CooNs, W. CLUNE & S. SUGARMAN, PRIVATE WEALTH AND PUBLIC EDUCATION
2 (1970) [hereinafter cited as J. COONS]; see also J. BERKE, A. CAMPBELL & R. GOETTEL,
FINANCING EQUAL EDUCATIONAL OPPORTUNITY: ALTERNATIVES FOR STATE FINANCE 2
(1972) (background report originally prepared for the New York State Comm'n on the Quali-
ty, Cost, and Financing of Elementary and State Educ. (the "Fleischmann Comm'n")). For an
early commentary on Coons' proposal, see Brest, Book Review: Interdistrict Disparities in
Educational Resources (Book Review), 23 STAN. L. REV. 591 (1971).

18. See J. Coons, supra note 17, at 2, 34-35, 202.
19. Id. at 35.
20. Id. at 34.
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tricts 1l By itself, power-equalizing assistance was intended to pro-
mote not equality, but fiscal neutrality. The state could go further
and equalize spending by mandating that a particular tax rate be
applied to the uniform base. 2 The objective of wealth neutrality,
however, need not be linked with that of spending equality.23

Armed with this appealing method for correcting the dramatic
disparities among school districts' property wealth, state courts pro-
ceeded to evaluate claims that existing statutory schemes violated
constitutional guarantees. Federal judicial involvement was effec-
tively terminated in 1973 by the Supreme Court's five to four ruling
in San Antonio Independent School District v. Rodriguez.2" In that
case, the Court held that education was not a "fundamental inter-
est" under the federal constitution,25 that the classification based on
property wealth was not "suspect" in equal protection terms,2 8 and
that the states' interest in local control over educational decisions
supplied a rational basis for the allocation of fiscal burdens selected
by Texas and other states.27 Although the Rodriguez decision ab-
ruptly eliminated the federal judiciary's potential involvement in the
allocation among school districts of financial resources for public
schools, 8 the controversy continued in the state courts, with various
participants including legislative and executive officials, as well as
parents, school officials, teachers, and taxpayers. It is on this contro-
versy, and its broader implications, that this article will primarily
focus.

The school finance debate implicates at least three issues of im-
portance beyond its immediate parameters: (1) The desirability of
federal court intervention in areas involving constitutional claims
based on the structure of state institutions; (2) the difficulties en-
countered by a court confronted with the necessity to rely on socio-
logical, technical, or scientific information in deciding a constitu-
tional claim; and (3) the delicate problems engendered by a court's

21. See id. at 34-35.
22. See id. at 35.
23. See THE PRESIDENT'S COMMISSION ON SCHOOL FINANCE, FINAL REPORT, SCHOOLS,

PEOPLE, & MONEY: THE NEED FOR EDUCATIONAL REFORM 32-33 (1972).
24. 411 U.S. 1 (1973); see also Plyler v. Doe, 457 U.S. 202 (1982).
25. See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 35-37 (1973).
26. Id. at 28.
27. See id. at 47-49, 55.
28. Quite clearly, however, the federal judiciary has not been entirely withdrawn from

deciding whether the Constitution requires certain state-wide expenditures for education. See
Plyler v. Doe, 457 U.S. 202 (1982) (state refusal to allow free public education for illegal
alien children violates equal protection clause).
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remedial restructuring of institutions or bureaucracies normally
within the control of other branches of government. Initially, the ar-
ticle discusses some of the general problems raised by the school
finance controversy; 29 it then examines two contrasting cases in the
area decided by the highest courts of neighboring states"0 in one of
which the author participated in actively.s1The remaining sections
consider the extent to which the cases shed light on the broader is-
sues raised above. 2

I. THE DILEMMAS OF SCHOOL FINANCE

School funding schemes have been challenged in the courts of
numerous states since 1972. 3

3 Typically, most state constitutions in-
clude an express general commitment to free public education.3

Often, such broad provisions can be readily construed, by reason of
its phraseology as much as anything else, to impose the responsibility
for providing educational services directly upon the state government
itself. Under the typical formulation, the state constitution mandates
that "the state shall provide" free public schools. 35 However, every
state legislature, except for one, has delegated its authority over
schooling to local boards of education.36 The tradition of local citizen
and community control over schools is deeply rooted in the United
States,37 notwithstanding the increasing professionalization and
bureaucratization in education. Local governments provide education
and subsidize it essentially by relying upon local property taxes. Ex-

29. See Infra notes 33-49 and accompanying text.
30. Robinson v. Cahill, 62 N.J. 473, 303 A.2d 273 (1973); Board of Educ. v. Nyquist,

57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).
31. As Counsel to the Governor of New Jersey from 1974 to 1976, I participated ac-

tively in the remedial phase of much of the Robinson proceedings. See infra notes 160-200 and
accompanying text.

32. See Infra notes 205-310 and accompanying text.
33. See Brief for Plaintiffs-Respondents ("Original Plaintiffs") at app. E, Board of

Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982); supra note 12.
34. See Infra note 35.
35. See, e.g., MICH. CoNsT. art. VIII, § 2 ("The legislature shall maintain and support

a system of free public elementary and secondary schools as defined by law."); N.J. CONST.
art. VIII, § 4, para. 1 ("The Legislature shall provide for the maintenance and support of a
thorough and efficient system of free public schools for the instruction of all the children in the
State between the ages of five and eighteen years."); N.Y. CONS?. art. XI, § I ("The legisla-
ture shall provide for the maintenance and support of a system of free common schools,
wherein all the children of this state may be educated.").

36. Hawaii has yet to do so, see Robinson v. Cahill, 62 N.J. 473, 499, 303 A.2d 273,
286 (1973); HAWAII REv. STAT. § 27-1(1) (1976).

37. See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 49-50 (1973).
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cept in a few large cities, school costs consume the majority of local
tax revenues.38 The states' role is generally limited to making addi-
tional financial contributions to the cost of education, usually
through a combination of per capita or per pupil grants and some
form of fiscal aid intended to correct imbalances or disparities in
local resources or local taxing capacity. 39

Fiscal capacity varies widely among different local school dis-
tricts in each state. For example, while an affluent district may have
many times the property tax base per pupil of the average district
within the state, an urban or rural area-which includes many poor
or lower income families-generally has a small fraction of the aver-
age property value per pupil. The property-rich district, however,
may not be composed of affluent families; it may be rich in property
value because it includes many large industrial facilities, or because
it attracts retirement communities and relatively few families with
children of school age.

Generally, property-poor districts are more likely to be found in
rural regions than in urban areas. Large cities, however, often have
many other demands on their local tax sources, including welfare,
health care, social services, and transit burdens (collectively known
as "municipal overburden").4 ° Urban districts may also have ex-
traordinary education needs, including greater demand for remedial
services, bilingual instruction, security, and other programs needed
to deal with the consequences of family poverty on young children.
These demands are commonly referred to as "educational overbur-
den."' 41 Together, these two kinds of overburden can drain significant
resources, with the result that a property-rich but overburdened ur-
ban district may not be able to provide any greater expenditure for
educational development per pupil than a property-poor rural
district.

There is a great deal of diversity in the extent to which elemen-

38. See ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, CENTRAL CITY-

SUBURBAN FISCAL DISPARITY & CITY DISTRESS 1977 17 (1980).
39. See Brest, supra note 17, at 593.
40. The California Supreme Court described "municipal overburden" as a "phenome-

non, prevalent in concentrated urban areas, of high property tax rates for governmental ser-
vices other than education." Serrano v. Priest, 18 Cal. 3d 728, 757-60, 557 P.2d 929, 945-47,
135 Cal. Rptr. 345, 361-63 (1976); See also Robinson v. Cahill, 69 N.J. 133, 169-73, 351
A.2d 713, 732-34, (1975) (Pashman, J., concurring and dissenting).

41. See Board of Educ. v. Nyquist, 94 Misc. 2d 466, 495, 510-19, 408 N.Y.S.2d 606,
620, 629-34 (Sup. Ct 1978), modified and affid, 83 A.D.2d 217, 443 N.Y.S.2d 843 (1978),
rev'd, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).
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tary and secondary education in the United States is funded by
sources other than local property tax revenues. Overall, during 1979-
1980, it is estimated that the states contributed 48.9% to the cost of
education, local taxpayers paid 42%, and federal aid accounted for
9.1%,2 The range, excluding Hawaii, extends from a 71.2% state
share in Delaware to 6.8% in New Hampshire.43 Furthermore, a
50% state contribution in per capita grants will have a very different
distribution than the same share under a rigorously equalizing
formula for financial assistance. Many states also provide state funds
for specific programs, including transportation for school children,
education for physically or mentally handicapped pupils, as well as a
variety of other services."

In addition, local spending habits vary widely. One district, with
an average fiscal capacity, will spend a considerable percentage of its
available resources on schooling, while another will commit much
less of its tax base to education. Similarly, one district will spend
freely on its physical plant-including playing fields, swimming pools
and tennis courts-while another school board will emphasize basic
instruction and provide few frills. Moreover, educators do not agree
on the correlation between spending and educational quality. Every
state cites its favorite example.of a district with high spending and
low achievement, which it contrasts with a low-spending district re-
nowned for its scholastic prowess. To complicate matters further,
even the measurements are controversial, thereby raising questions
as to whether educational quality should be measured by test scores
or by various program ingredients, such as teacher qualification stan-
dards and staff benefits, the quality of physical facilities and equip-
ment, or the ratio of pupils to staff; or, whether it might be better to
avoid relying on either output or input measurements and instead
require an elaborate process of evaluating school programs, identify-
ing deficiencies, and supervising corrective action by the local school
board. The latter raises the additional problems of whose evaluation
is to be accepted, by what manner it is to be reached, and what
degree of state intervention or control is to be exercised. All of these
issues figure into the calculus of school finance decisions.

It may be conceded that judges are poorly equipped to deal with
such complex social and economic considerations. They are generally

42. THE COUNCIL OF STATE GOVERNMENTS, THE BOOK OF THE STATES 1982-1983 441
(1982).

43. Id.
44. E.g., N.Y. EDUC. LAW § 3602 (1981 & McKinney Supp. 1982-1983).
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expert neither in education nor in public finance, and their sophisti-
cation in matters concerning the political processes of either local or
state government varies widely. As Professor Charles Fried has con-
cluded, judges are learned, if at all, in the law-a process of reason-
ing from analogy and precedent to the application of general provi-
sions in constitutions or statutes.45 Unfortunately, the typical state
constitution offers little guidance to aid judges in their difficult task.
Rather, they often have only the general directives that the state
provide educational opportunity, without charge, to children of ap-
propriate age, and that the government assure equal protection of
the laws. In San Antonio Independent School District v. Rodri-
guez,46 the Supreme Court held that the federal guarantee of equal
protection does not reach a state's reliance on local property taxes
for financing educational services.47 Yet, with roughly comparable
resources to draw upon, some state judges have reached dramatically
different results in school finance cases. In particular, courts of sev-
eral states have struck down finance formulas similar to the scheme
in Rodriguez.48 Other states, however, have rejected constitutional
challenges to similar statutes. 49 The next two sections will consider
how two particular states-New York and New Jersey-have dealt
with the school finance dilemma.

II. SCHOOL FINANCE IN THE STATE OF NEW YORK

The property tax base per pupil varies widely among the seven
hundred school districts in the State of New York. Excluding both
extremes, a district in the 90th percentile has four times times the
average property value behind each student as a district in the 10th
percentile.50 While spending is not perfectly correlated with taxing

45. See Fried, The Artifical Reason of the Law or: What Lawyers Know, 60 TEx. L.
REV. 35, 52, 57 (1981).

46. 411 U.S. 1 (1973).
47. Id. at 55.
48. See, e.g., Serrano v. Priest, 18 Cal. 3d 728, 557 P.2d 929, 135 Cal. Rptr. 345

(1976); Harton v. Meskill, 172 Conn. 615, 376 A.2d 359 (1977); Seattle School Dist. No. 1. v.
State, 90 Wash. 2d 476, 585 P.2d 71 (1978); Washakie County School Dist. No. 1 v.
Herschler, 606 P.2d 310 (Wyo.), cert. denied, 449 U.S. 824 (1980).

49. See, e.g., Shofstall v. Hollins, 110 Ariz. 88, 515 P.2d 590 (1973); McDaniel v.
Thomas, 248 Ga. 632, 285 S.E.2d 156 (1981); Thompson v. Engelking, 96 Idaho 793, 537
P.2d 635 (1975), Board of Educ. v. Walter, 58 Ohio St. 2d 368, 390 N.E.2d 813 (1979); Olsen
v. State, 276 Or. 9, 554 P.2d 139 (1976); Danson v. Casey, 484 Pa. 414, 399 A.2d 360 (1979).

50. Findings of Facts of the Appellate Division at A6440-41, Board of Educ. v. Nyquist,
83 A.D.2d 217, 443 N.Y.S.2d 843 (1981) (unpublished memorandum issued 10/26/81) [here-
inafter cited as Factfindings], rev'd, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643
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capacity, the average district in the 90th percentile spends twice as
much as the district in the bottom 10th. 51

Based upon these statistics, twenty-seven boards of education in
relatively property-poor districts-along with twelve children and
parents-brought suit, in Board of Education v Nyquist, 2 against
various state officials responsible for education. The plaintiffs alleged
violations of the federal5 3 and state54 equal protection clauses, as
well as the education article of the New York State Constitution,
which provides that "[t]he legislature shall provide for the mainte-
nance and support of a system of free common schools, wherein all
the children of the state may be educated. ' '55

City governments and school boards from New York City, Buf-
falo, Syracuse, and Rochester intervened as additional plaintiffs, 5

arguing that in the circumstances of a large urban center, property
wealth comparable to that of a suburban district does not translate
into comparable capacity to provide educational opportunity. 5 The
plaintiff-intervenors made two basic arguments: first, that a number
of factors, including the extraordinary number of educationally dis-
advantaged school children in the cities, higher teacher salaries, and
vandalism, require additional spending in urban areas on educa-
tion;5 18 and, second, that service demands other than education con-
stitute a relatively more serious drain on the cities' limited taxing
capacity than in suburbs or rural districts. 59 Non-school spending in
New York City, for example, was $401.06 per capita in 1980, while
the amount of spending for comparable services in the rest of the
state was $183.17.60 Put another way, the four intervenor cities spent

(1982), reprinted in Brief for Plaintiffs-Respondents ("Original Plaintiffs") at 91-92, Board of
Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).

51. See Factfindings, supra note 50, at A6445, reprinted in Brief for Plaintiffs-Respon-
dents ("Original Plaintiffs") at 96, Board of Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359,
453 N.Y.S.2d 643 (1982).

52. 94 Misc. 2d 466, 408 N.Y.S.2d 606 (Sup. Ct. 1978), modified and arfd, 83 A.D.2d
217, 443 N.Y.S.2d 843 (1981), rev'd, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643
(1982).

53. Nyquist, 94 Misc. 2d at 478-79, 408 N.Y.S.2d at 610; U.S. CONST. amend XIV, §
1.

54. See Nyquist, 94 Misc. 2d at 476, 408 N.Y.S.2d at 609; N.Y. CONsT. art. I, § 11.
55. N.Y. CONsT. art. XI, § 1; see Nyquist, 94 Misc. 2d at 477, 408 N.Y.S. 2d at 609-

10.
56. See Nyquist, 94 Misc. 2d at 475-76, 408 N.Y.S.2d at 608.
57. See id. at 479-80, 494-95, 408 N.Y.S.2d at 611, 619-20.
58. See id. at 502, 510-19, 408 N.Y.S.2d at 624, 629-34.
59. See Id. at 479-80, 496-97, 408 N.Y.S. 2d at 611, 620-21.
60. Id. at 497, 408 N.Y.S.2d at 621.
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28% of local tax revenues on schools, while districts outside the cities
allocated 45% of their municipal budgets to educational services."

This combination of "educational overburden" and "municipal
overburden," the cities argued, effectively reduced the value of the
cities' property wealth to the level where they were no better able to
educate students than property-poor rural districts, even though the
taxing capacity per pupil in the larger cities was above average.62

Both plaintiff groups in Nyquist contended that the state aid
scheme in effect in New York State did not adequately compensate
for disparities in the relative taxing capacities of different districts.6 3

At the time of the trial in 1976, state aid amounted to approximately
40% of the cost of elementary and secondary school in the State of
New York.64 This fiscal assistance was distributed through a combi-
nation of fiat grants, equal to a minimum of approximately $360 per
weighted pupil, and an equalization formula designed to allow each
district to produce $1,200 per weighted pupil for schools based on a
tax of "15 mills."65 Thus, a district with a tax base below $80,000
per pupil was entitled to receive a sum from the state sufficient to
compensate for the difference between that property tax base and
the guaranteed base.6 6 Various "save-harmless" provisions in the
statute assured that no district would receive less aid under the new
funding scheme than it had received under the prior law. 17

61. Id.
62. See id. at 494-95, 408 N.Y.S.2d at 619-20. The cities later bolstered this argument

on appeal by submitting actual statistics showing that their "effective tax base"-or the prop-
erty tax base per pupil actually available for school spending-was generally lower than the
state average, despite higher revenues. For example, the "effective tax base" in New York City
was calculated at $20,576 per pupil, compared to the statewide average of $32,642; despite the
fact that on a full-value basis, New York City's tax base of $75,926 per pupil was higher than
the state average of $72,700. See Brief for City Plaintiffs-Respondents at 20, Board of Educ.
v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).

63. See Nyquist, 94 Misc. 2d at 478-80, 408 N.Y.S.2d at 610, 611.
64. Id. at 485-86, 408 N.Y.S.2d at 614.
65. Id. at 483-84, 408 N.Y.S.2d at 613. One mill is equal to "one-tenth of one cent."

BLACK's LAW DICTIONARY 896 (rev. 5th ed. 1979).
66. See Nyquist, 94 Misc. 2d at 483-84, 408 N.Y.S.2d at 613.
67. See id. at 484-85, 408 N.Y.S.2d at 613-14. Districts with a declining number of

pupils are entitled under the statute to receive the same amount of state financial assistance
that they received in the past. Alternatively, a district with increasing property value can cal-
culate its aid entitlement on the basis of receipts per pupil in the previous year. N.Y. EDUC.
LAW § 3602, (18) (West Supp. 1982-1983). The appellate division findings indicated that in
1980-1981, "approximately 230 districts exercised the special aid [per pupil save harmless]
option and 21 the total dollar save harmless option." See Factfindings, supra note 50, at
A6438 (emphasis omitted), reprinted in Brief for Plaintiffs-Respondents ("Original Plain-
tiffs") at 89, Board of Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453, N.Y.S.2d 643
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The original plaintiffs, representing the interest of property-poor
districts, argued that this aid scheme left them incapable of provid-
ing educational programs on a par with those districts enjoying
greater property wealth.68 The large urban districts maintained that
their entitlement to state aid under the existing scheme was actually
"disequalizing,"-since it assumed that their schools would draw on
local resources to the same extent as their suburban neighbors and
that their educational service demands were comparable-when, in
fact, the phenomena of a greater proportion of disadvantaged chil-
dren and a higher cost of living negated these assumptions.6" During
122 days of trial testimony before a state supreme court on Long
Island, the plaintiffs sought to substantiate these assertions through
a combination of statistical analysis, expert testimony, official stud-
ies, and reports.70 They sought to establish the logical linkages im-
plicit in their allegations-that spending is related to taxing capac-
ity; that capacity is related to property wealth; that educational
quality can be measured; and that quality is correlated to spending.
The plaintiffs also sought to tie these findings to the constitutional
protections they were seeking to enforce, and in so doing, confronted
the legal dilemmas common to school finance litigants generally:
Does the state constitution articulate a mandate for equality, or does
it require only the maintenance of minimally adequate standards of
educational opportunity? Furthermore, does either the state equal
protection clause or the educational article impose on the state gov-
ernment an obligation to achieve equal inputs in school districts
throughout the state? Does it mandate equal levels of achievement,
or does it require merely that every district (or every child) receive
an education which satisfies some defined standard of minimal ade-
quacy? Simply to state these questions suggests the complexity of
the judicial inquiry.

The first level of complexity confronts the court in deciding the
appropriate constitutional standard to apply. Does equal protection
in this context mean equal or roughly equal capacity to spend, or
does it refer to equality in actual spending? Should school funding
schemes be subject to a more searching inquiry under the state's
equal protection clause than the Supreme Court applied pursuant to

(1982).
68. Nyquist, 94 Misc. 2d at 478, 408 N.Y.S.2d at 610.
69. See id. at 479-80, 408 N.Y.S.2d at 611.
70. See Nyquist, 83 A.D.2d at 223, 443 N.Y.S.2d at 847 (discussing length of trial and

volume of testimony and evidence).
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the fourteenth amendment? In San Antonio Independent School
District v. Rodriguez,"1 the Court declined to classify education as a
fundamental right, and thus did not apply "strict scrutiny" in its
constitutional analysis, 2 because, inter alia, the federal Constitution
never mentions education." This landmark case raises several impor-
tant considerations. Should the inclusion of the education article in
the state constitution 4 be regarded as evidence that, in New York,.
education is constitutionally "fundamental," or, conversly, is such an
argument belied by the long list of services specifically protected in
the state charter? 5 Is the education article itself an alternative basis
for imposing affirmative legal obligations on the state legislature to
achieve greater equality, or a basis for finding that the current
scheme fails a lesser standard of a "minimally adequate" educa-
tional opportunity which each district must provide? Does the consti-
tution, in fact, preclude the longstanding preference of the state leg-
islature for shared control over schools, an arrangement under which
the direct responsibility for education is delegated by the state to
local school boards? All these questions must be considered by a
court attempting to formulate a constitutional standard in a school
finance case based on an equal protection claim.

Assuming that a court determines that a particular school
finance scheme violates the constitutional mandate, it is still faced
with yet another equally difficult task-namely, to fashion an appro-
priate remedy. Can and should a court actually design a school fund-
ing scheme to meet the constitutional standard? Might a negative
restraint be sufficient to prompt development of a constitutional
plan? A judicial response to these questions necessarily places a
court directly in conflict with the "political" branches. This confron-
tation forces a court to consider how to deal with defiance where a
political stalemate inhibits legislative or judicial initiatives to bring
school funding into compliance with the constitutional standard de-

71. 411 U.S. 1 (1973).
72. See Rodriguez, 411 U.S. at 29-40.
73. Id. at 35.
74. N.Y. CONST. art. XI.
75. See, e.g., N.Y. CoNsT. art. XV, § 3 (state shall superintend and repair canals); id.,

art. XVII, § 1 (state shall provide for aid, care, and support of needy); id., § 3 (state shall
make provisions for protection and promotion of public health); id., § 4 (state officer shall visit
and inspect, or cause to be visited and inspected by his staff, institutions for the care of the
mentally ill); see also Nyquist, 57 N.Y.2d at 43 & n.5, 439 N.E.2d at 366 & n.5, 453
N.Y.S.2d at 650 & n.5; (not all matters specifically referred to in the state constitution rise to
level of fundamental constitution rights); supra note 38 and accompanying text.
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scribed by a court.
Like the State of Texas in Rodriguez,"8 the state defendants

argued throughout the Nyquist litigation that the design of a school
funding scheme is a matter appropriately left to the legislative and
executive branches. 7 The defendants emphasized the difficult ques-
tions set out above to bolster their argument that the courts had no
capacity to resolve this essentially political contest over the distribu-
tion of state tax revenues among school districts in the state. 8

The state defendants were eventually joined in this argument by
eighty-five school districts, most of them relatively property rich,
who intervened in opposition to the plaintiffs' claims.79 The interven-
ing districts argued that the existing fiscal scheme was premised
upon local control of educational decisions, which in turn required
local taxing authority;80 that the state aid formula represented a rea-
sonable effort to provide more equity in the distribution of capacity
to spend while respecting the basic legislative choice for local auton-
omy over policy decisions;81 and that judicial intervention would pro-
voke a remedial nightmare and a political confrontation which would
work to the disadvantage of both the educational program and the
governmental process. 2

On the constitutional controversy, the intervening districts sup-
ported the "minimum rationality" test of equal protection," and
-- citing the majority opinion in Rodriguez-argued that the legisla-
tive scheme was a rational means of advancing the legitimate state
objective to maintain local control over schools.84 They further ar-
gued that while the education article in the state constitution did not
make the state authorities responsible for educational opportunity,85

the aggregate or average levels of spending and achievement in New

76. See Reply Brief for Appellants at 1, San Antonio Indep. School Dist. v. Rodriguez,
411 U.S. 1 (1973).

77. See Nyquist, 94 Misc. 2d at 480, 408 N.Y.S.2d at 611, modified and affd, 83
A.D.2d at 222, 234, 443 N.Y.S.2d at 847, 853-54; cf. Board of Educ. v. City of New York, 41
N.Y.2d 535, 538, 362 N.E.2d 948, 951, 394 N.Y.S.2d 148, 151 (1977) (judicial review appro-
priate to determine whether state legislature "has complied with constitutional prescriptions as
to legislative procedures").

78. See Nyquist, 94 Misc. 2d at 480-81, 408 N.Y.S.2d at 611.
79. See Brief for 85 Public School Districts as Amici Curiae, Board of Educ. v. Nyquist,

57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).
80. Id. at 3-5.
81. See id. at 7-10.
82. See id. at 10-14.
83. See Id. at 16-33.
84. See Id. at 38-46.
85. See Id. at 62-64.
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York schools compared favorably with that of other states, belying
any contention of constitutional insufficiency. 86

The trial court, finding an egalitarian objective in the education
article, held that by making educational resources a function of local
property wealth, the state violated that constitutional provision.87 It
also held that the school funding scheme violated the state equal pro-
tection clause, which required a higher level of scrutiny of policies in
the area of educational finance than that of "minimum rationality"
because of the central role of schooling in the state's obligation to
provide for the public welfare.88 The plan was defective under this
stricter test because the state failed to show that an important objec-
tive was served by the funding arrangements.8" Finally, in response
to the cities' arguments, the trial court also found that the fiscal aid
scheme lacked a rational basis, thereby also violating federal equal
protection guarantees.90

In October 1981, seven years after the complaint was filed, the
appellate division affirmed the lower court's ruling,9 1 unanimously
holding that the school finance statute violated the state education
article. 2 After modifying the extensive findings of fact below to
bring the record up to date with the 1980-1981 school year, 3 the
appellate court concluded that a school aid plan under which re-
sources depended so significantly on local property wealth-with
such dramatic disparities in spending capacity-failed to assure a
system "capable of providing an education for many educable
children. ' 4

In addition, a majority of the appellate division panel found that
the plan violated the equal protection clause of the state constitu-
tion.95 It did so by applying a test that required the state to show not
only that the funding scheme was substantially related to an impor-
tant state interest (local control), but also that "the objectives ad-

86. See id. at 10.
87. See Nyquist, 94 Misc. 2d at 532-34, 408 N.Y.S.2d at 642-43.
88. See id. at 522-25, 408 N.Y.S.2d at 636-38.
89. See id. at 523-24, 408 N.Y.S.2d at 636-37.
90. Id. at 530-32, 408 N.Y.S.2d at 641-42.
91. Board of Educ. v. Nyquist, 83 A.D.2d 217, 443 N.Y.S.2d 843 (1981), rev'd, 57

N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).
92. Id. at 251, 443 N.Y.S.2d at 865.
93. See generally Factfindings, supra note 50, reprinted in Brief for Plaintiffs-Respon-

dents ("Original Plaintiffs"), Board of Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453
N.Y.S.2d 643 (1982).

94. Nyquist, 83 A.D.2d at 251, 443 N.Y.S.2d at 864 (footnote omitted).
95. Id.
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vanced by the classification cannot be achieved by a less intrusive
alternative." 6 While local control was an appropriate and even an
important state interest, the wealth based system was not, in the ma-
jority's view, substantially related to this goal;97 nor did it deem it
likely that a constitutionally statisfactory fiscal scheme need be "in-
consistent with local freedom of choice." ' Although it cast the deci-
sion in terms of this particular formulation of "intermediate scru-
tiny,"99 the court seemed to make a finding of irrationality as well,
stating that:

[t]he freedom to choose and deliver desired educational output is so
inextricably and demonstrably linked [in the plan] to the degree of
property wealth behind each pupil that meaningful local indepen-
dence is largely reserved for areas with the real estate resources to
exercise it .... [W]e reject the defendants' contention that local
independence of choice is furthered by the fiscal scheme by which
education is currently funded.100

On June 23, 1982 the New York Court of Appeals, by a vote of
six to one, reversed the appellate division's ruling, thereby ending the
lengthy school finance litigation in New York with an order dis-
missing all complaints.10' The court assumed, essentially without dis-
cussion, the correlation between school spending and educational
quality.10 2 It also assumed, notwithstanding the expenditure of $9.6
billion of state and local resources in the 1981-1982 school year-of
which the state contributed $4 billion in financial aid° 3-- that there
existed "significant inequalities in the availability of financial sup-
port for local school districts ... resulting in significant unevenness
in the educational opportunities offered."'0 Yet, the court rejected
all arguments that the state constitution offered some special protec-
tion to an interest in equality of education, 0 5 thus precluding any
real scrutiny of the admitted disparities in quality. As to equal pro-
tection, the test the court of appeals applied was whether there ex-

96. Id. at 242, 443 N.Y.S.2d at 859.
97. See Id.
98. Id. at 244, 443 N.Y.S.2d at 860.
99. Id. at 242, 443 N.Y.S.2d at 859.
100. Id. at 243, 443 N.Y.S.2d at 859.
101. Board of Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643

(1982).
102. See Id. at 38 n.3, 439 N.E.2d at 363 n.3, 453 N.Y.S.2d at 647 n.3.
103. Id. at 38 n.2, 439 N.E.2d at 363 n.2, 453 N.Y.S.2d at 647 n.2.
104. Id. at 38, 439 N.E.2d at 363, 453 N.Y.S.2d at 647.
105. See Id. at 47, 439 N.E.2d at 368, 453 N.Y.S.2d at 653.
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isted a rational relationship to a legitimate state objective. 108 Despite
the resulting discrepancy in capacity to spend, the court concluded,
the shared funding scheme was rationally designed to further the le-
gitimate objective of local control over education.1 07 Underlying this
application of the legal standard were two more critical perceptions
shared by both the New York Court of Appeals and the Rodriguez
court: first, that issues of such "enormous practical and political
complexity" as the distribution of tax funds for educational pro-
grams are better left to "the interplay of the interests and forces
...in the arenas of legislative and executive activity"; °10 and sec-
ond, that the "great difficulty in. fashioning and then enforcing par-
ticularized remedies appropriate to repair unconstitutional action,"
while not justifying "judicial abstention in every case," is also not to
be ignored.109

Plainly, the court of appeals did not ignore the complex reme-
dial obstacles which lay ahead of a judgment affirming the violations
found by the lower courts. The problem of designing a decree effec-
tive to repair the unconstitutional condition weighed heavily in the
court's result. Indeed, the presumed remedial hazards induced the
court to narrow its jurisdiction at the outset to an assumption of pre-
sent geographical borders for school districts, thereby setting aside
several potential remedial options which, at least in theory, might be
available to correct an unconstitutional school funding scheme:
namely, realigning districts to ensure a more equitable distribution
of property wealth and generating some revenue source to pay for
schools other than the continued reliance on local property taxes.110

While these remedies might have ultimately been found to be impru-
dent, impractical, or even beyond the court's power, they are options
which have been considered at the remedial stage of proceedings in
other school finance cases. The court of appeals, however, assumed
these options away without debate or argument and proceeded to
consider the constitutional challenges to school finance statutes "in
the light of the present geographical boundaries of such districts
fixed by legislative action and of legislative authorization for local

106. See id. at 44, 439 N.E.2d at 366, 453 N.Y.S.2d at 651.
107. See id.
108. Id. at 38-39, 439 N.E.2d at 363, 453 N.Y.S.2d at 648; see Rodriguez, 411 U.S. at

40-43, 58-59.
109. See Nyquist, 57 N.Y.2d at 39, 439 N.E.2d at 363, 453 N.Y.S.2d at 648; see Rod-

riguez, 411 U.S. at 41-43, 56-59.
110. See id. at 39 n.4, 439 N.E.2d at 364 n.4, 453 N.Y.S.2d at 648 n.4.
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district real property taxation . . .

The court relied on Rodriguez to support the finding that the
school finance scheme applicable to Levittown and the other prop-
erty-poor districts was rationally related to the objective of local con-
trol over public schools. 12 Although the United States Supreme
Court had not considered the cities' "overburden" argument,113 this
basis for distinguishing the two cases was rejected by the Nyquist
court on the rather curious basis that "demographic, economic, and
political factors," rather than legislative determinations, were re-
sponsible for the cities' unequal capacity.1 Presumably, inattention
to economic realities should not excuse the lawmakers' failure to
equalize spending capacity if it is their responsibility to do so. Demo-
graphic factors should create the setting for legislative action and
reaction, rather than constitute a justification or excuse if the state
falls short of the mark. Thus, the cities' claims might have failed
because the legislature had done enough to satisfy a test of simple
rationality, but not because the court lacked the power to get in-
volved in local decisions of allocating tax resources among competing
needs. If some of those needs are constitutionally protected, they will
enjoy a special status. Even if none are "fundamental," the state's
determinations affecting their allocation must be based on some ra-
tional calculation of means to achieve a legitimate goal.

The appellate division's heightened scrutiny, or any reformu-
lated version of that "intermediate" test for equal protection, was
rejected by the court of appeals on the basis of its prior decisions
applying the "minimum rationality" standard of review to the right
to a free public education." 5 The court noted that under the state
constitution, no special significance could be attached to the distinc-
tion between subjects specifically mentioned in its text and those
omitted but left to statutory discretion, because the government is
one of general, not limited, authority."' It also noted that the char-

111. Id.
112. See id. at 40-41, 439 N.E.2d at 364-65, 453 N.Y.S.2d at 649.
113. See Rodriguez, 411 U.S. at 11-17 (1973); Nyquist, 57 N.Y.2d at 41, 439 N.E.2d

at 365, 453 N.Y.S.2d at 649.
114. See Nyqulst, 57 N.Y.2d at 41, 439 N.E.2d at 365, 453 N.Y.S.2d at 649.
115. See id. at 42-43, 439 N.E.2d at 365-66, 453 N.Y.S.2d at 650; In re Levy, 38

N.Y.2d 653, 345 N.E.2d 556, 382 N.Y.S.2d 13, appeal dismissed sub nom. Levy v. City of
New York, 429 U.S. 805, reh'g denied, 429 U.S. 966 (1976) (rational basis proper standard
for review in cases involving state action implicating the right to a free, public education).

116. See Nyquist, 57 N.Y.2d at 43 & n.5, 439 N.E.2d at 366 & n.5, 453 N.Y.S.2d at
650 & n.5.
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ter includes references to many subjects which scarcely qualify as
"fundamental" rights.117

In rejecting the equal protection claims, the court of appeals
criticized the equality objective set forth in the complaint.",, Re-
garding any legislative attempts to make uniform and unvarying the
educational opportunities offered by different local school districts,
the court referred to the statement accompanying a bill adopted by
the Hawaii legislature allowing local districts to supplement equal
state allocations for schools: "[T]o go above and beyond established
minimums . . . encourages the best features of democratic govern-
ment."' 1 9 Of course, an authorization for local supplements may be
provided separate and apart from provisions assuring a greater mea-
sure of equality in spending capacity.

The court also found that the per capita minimum aid, amount-
ing to $360 per pupil regardless of local district wealth, was immune
from equal protection because, "on its face," this aid was equally
distributed. 20 This extraordinary statement ignores the fact that ap-
portioning scarce resources in this manner to property-rich districts
exacerbates the discrepancies which make educational programs a
function of district wealth and denies poorer districts the power to
exercise their "local control" by choosing quality programs or by
providing opportunities above the minimum standard set by the
state. To rely on the superficial equality of minimum grants, rather
than considering their effect in the overall system of school funding,
is plainly misleading.

What emerges from the court of appeals' cursory opinion is a
flat rejection of the equality principle, based on an equal protection
argument, upon which the plaintiffs relied. That could have left the
court of appeals with the task of evaluating whether the aid scheme
prevents poor districts from exercising local control in a manner nec-
essary to provide an educational program adequate to the constitu-
tional mandate set forth in the constitution's education article. To do
so, however, the court would have had to give content to the educa-
tion article by deciding first what minimum level of adequacy is con-

117. See id. For a list of provisions in the New York Constitution which confer obliga-
tions on the state government but which rather clearly were not intended to create "fundamen-
tal" rights, see supra note 75.

118. Nyquist, 57 N.Y.2d at 45-46, 439 N.E.2d at 367, 453 N.Y.S.2d at 651-52.
119. Id. at 45, 439 N.E.2d at 367, 453 N.Y.S.2d at 652 (quoting Rodriguez, 411 U.S.

at 48 n.102); see HAWAII REV. STAT. § 27-1(1) (1976).
120. See Nyquist, 57 N.Y.2d at 46-47, 439 N.E.2d at 367-68, 453 N.Y.S.2d at 652.
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stitutionally required by the article. While this would have been an
admittedly difficult task, the court should not have hesitated to un-
dertake it. The article's existence clearly establishes that, wholly
apart from funding arrangements, it is the state's responsibility to
provide for education. As a result, the state, and ultimately the
courts, are obliged to define the content of a quality educational pro-
gram and to ensure through evaluation, diagnosis, and corrective ac-
tion that each local district satisfies the test of educational opportu-
nity. Suprisingly, nothing in the court of appeals' treatment of the
issues deals with this critical, non-financial component of the state's
role. 12' Choosing to value local control does not excuse the state
from ensuring the quality of educational service. Rather, it ought to
oblige the state to establish mechanisms which will guarantee each
child that minimal amount of educational opportunity promised by
the education article, while allowing as much local autonomy as is
compatible with that standard. Whether New York State meets the
constitutional norm is, however, impossible to determine, since the
content of even an "adequate" educational program was not so much
as mentioned by the court. 22

The plaintiffs may have relied excessively on the funding
formula, thereby missing an opportunity to have the court define the
state role necessary to satisfy the education clause. The court was
thus able to avoid deciding whether any district fell short of the con-
stitutionally required minimum standards for an educational pro-
gram.1 23 Making the case turn on a choice between local control,
with its dramatic discrepancies in fiscal capacity, or state control,

121. The only mention of this issue by the court was made in a passing reference to the
fact that the plaintiffs had not alleged that the quality of education in their districts was
"below the State-wide minimum standard of educational quality and quantity fixed by the
Board of Regents." Id. at 38, 439 N.E.2d at 363, 453 N.Y.S.2d at 647-48. It did not, however,
explain why such an allegation would be helpful to the plaintiffs; this is particularly enigmatic
since the Board of Regents is simply an arm of state government and its minimum standards
may well be below the minimum required of the state by the education article. The underlying
issue can only be determined by that arm of government charged with deciding whether state
action conforms with the requirements of the state constitution-the judiciary. That this is the
judiciary's responsibility was explicitly recognized by the court. See id. at 39, 439 N.E.2d at
363, 453 N.Y.S.2d at 648. If the court's above-quoted remark constitutes an implicit accept-
ance, without examination, of the Board of Regents' standards as the constitutional minimum,
the court clearly shirked its responsibility.

122. See supra note 121.
123. It may be that the minimum state constitutional standards for an education pro-

gram were based on the status quo of taxing capacity, with its significant disparities among
districts, thus making the minimum standard significantly below a level of opportunity re-
quired of the state.
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with its uniform funding, seriously misstates the alternatives availa-
ble to the state legislature. Yet recognition of any more subtle con-
stitutional requirements, which inevitably bear on the financing ar-
rangements adopted by the state, is absent from the court's opinion.
The opinion attacks the "straw man" of equal and uniform educa-
tional spending.1 24 Accepting, as did the court, that the New York
Constitutional Convention of 1894, which adopted the education ar-
ticle, contemplated only a "system assuring minimal acceptable fa-
cilities and services in contrast to the unsystematized delivery of in-
struction"' 2 5 within the 11,000 New York school districts then in
existence;126 the plaintiffs could have forced the court of appeals to
grapple with the elaborate technical evidence showing the state's
failure to maintain the promise of this article through either its ad-
ministrative oversight in not defining and assuring the level of educa-
tional quality guaranteed each child or its neglect in providing ade-
quate financial contribution toward that goal. The court's failure to
address such evidence may have been as much the result of the liti-
gants' misplaced emphasis on the funding formula, as it was the
court's unwillingness to confront the issue. Both factors combined to
allow the facile objective of equal spending-or equal capacity to
spend-to dominate the case, obscuring the more difficult aspects of
the constitutional question of school finance.

Notwithstanding this shortcoming, the court's willingness to de-
fer to legislative choices without much analysis is striking. The test
articulated by the court of appeals would require a new challenge to
decisions allocating school funds to show a "gross and glaring inade-
quacy" in the providing of a "sound basic education.' 27 Given the
relatively high average school spending in New York State dis-
tricts128 and the court's sweeping rejection of the challenge to the
existing school finance system, any future reform is likely to depend
on legislative and executive action. 29

124. See Nyquist, 57 N.Y.2d at 47-48, 439 N.E.2d at 368-69, 453 N.Y.S.2d at 652-53.
125. Id. at 47, 439 N.E.2d at 368, 453 N.Y.S.2d at 653.
126. Id. at 47, 439 N.E.2d at 368, 453 N.Y.S.2d at 652.
127. See id. at 48, 439 N.E.2d at 369, 453 N.Y.S.2d at 653.
128. See id.
129. In February 1982, the New York State Special Task Force on Equity and Excel-

lence in Education (the "Rubin Commission") issued its report and recommendations regard-
ing needed reforms in the school finance system in New York. NEW YORK STATE SPECIAL
TASK FORCE ON EQUITY AND EXCELLENCE IN EDUCATION, THE REPORT AND RECOMMENDA-

TIONS OF THE NEw YORK STATE SPECIAL TASK FORCE ON EQUITY AND EXCELLENCE IN EDU-

CATION (1982) (microfiche edition, Educational Resources Center, ERIC Documents ED 218
781, ED 218 782, ED 214 268). Both former Governor Hugh Carey and present Governor
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III. SCHOOL FINANCE IN NEW JERSEY

Whatever the merits of the result in Board of Education v. Ny-
quist,130 the New York Court of Appeals' approach and the force of
its analysis are sharply at odds with the original 1973 school finance
decision by the New Jersey Supreme Court in Robinson v. Cahill
(Robinson 1).131 The New Jersey experience also provides a dramatic
contrast with that of New York in a variety of other respects.

In March 1970, Kenneth Robinson, then a nine year old child
attending school in Jersey City, joined with other children, parents,
taxpayers, and municipal governments in challenging the constitu-
tionality of New Jersey's system for financing education. 132 The
plaintiffs alleged violations of the federal"3  and state13 equal pro-
tection clauses, as well as the state education clause which states
that the "[1] egislature shall provide for the maintenance and support
of a thorough and efficient system of free public schools for the in-
struction of all the children in the State between the ages of five and
eighteen years."1 5

Although the legislature had adopted a new funding scheme in
October 1970,136 the superior court decided in December 1972, after
expedited discovery and a brief hearing, that the current system vio-
lated both the state constitutional guarantee of equal protection and
the mandate allocating to the state legislature responsibility for the
schools. 37 The lower court held that education must be financed out
of state revenues, but made its order prospective, allowing the state
legislature until January 1, 1974, to adopt a constitutional school
finance system.138 If the legislature did not act prior to that date, the
court would require certain existing categories of state aid, including
minimum per pupil grants and save-harmless aid, to be redistributed

Mario Cuomo have sent messages to the New York State Legislature proposing school finance
reforms, but to date, there has been no action on either of these proposals.

130. 94 Misc. 2d 466, 408 N.Y.S.2d 606 (Sup. Ct. 1978), afd, 83 A.D.2d 217, 443
N.Y.S.2d 843 (1981), rev'd, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1981).

131. 62 N.J. 473, 303 A.2d 273 (1973) (Robinson 1).
132. Robinson v. Cahill, 118 N.J. Super. 223, 287 A.2d 187 (Super. Ct. Law Div.

1972), modified and affd, 62 N.J. 473, 303 A.2d 273 (1973) (Robinson 1).
133. Id. at 227, 287 A.2d at 189; U.S. CONST. amend. XIV, § 1.
134. Robinson 1, 118 N.J. Super. at 227, 287 A.2d at 189; N.J. CONST. art. I, para. 1.
135. N.J. CONST. art. VIII, § 4, para. 1; see Robinson I, 118 N.J. Super. at 227, 287

A.2d at 189.
136. Robinson I, 118 N.J. Super. at 228 & n.4, 230, 287 A.2d 189-90 & n.4.
137. Id. at 280, 287 A.2d at 217.
138. Id.
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through the equalization formula of the state law.139

A direct appeal was certified by the New Jersey Supreme
Court, and on April 3, 1973, that court unanimously invalidated the
statute on the ground that it violated the state education clause.140

First, however, it disposed of both the federal and state equal protec-
tion claims which had been raised below. 41 Just a month earlier, in
March 1973, the United States Supreme Court had decided San
Antonio Independent School District v. Rodriguez, 42 rejecting a
federal equal protection challenge to the Texas scheme for school
finance.1 43 The Robinson I court relied heavily on Rodriguez, despite
the admitted factual differences between the two disputed plans, in
finding that the New Jersey plan did not violate the federal equal
protection clause.144 Furthermore, New Jersey's high court declined
to "turn this case upon the State equal protection clause,"1 45 thereby
refusing to accept the notion that constitutional equal protection
clauses embody some category of "fundamental rights," the alleged
impingement of which would necessitate "strict scrutiny" of a chal-
lenged legislative classification.14 6  The United States Supreme
Court's attempt in Rodriguez to clarify this issue by declaring that
"a right is 'fundamental' if it is explicitly or implicitly guaranteed in
the Constitution"1 47 was, to the Robinson I court, obviously insuffi-
cient, as the New Jersey court noted: While the right to acquire and
hold property is guaranteed in both the federal and state constitu-
tions, "that right is not a likely candidate for such preferred treat-
ment" (i.e. to be declared a fundamental right). 4 8 In a manner an-
ticipating Justice Marshall's subsequent calls for a more flexible
standard for examining equal protection challenges, Chief Justice
Weintraub, writing for the Robinson court stated:

Mechanical approaches to the delicate problem of judicial interven-
tion under either the equal protection or the due process clauses
may only divert [us] from the meritorious issue ....

139. See id. at 280-81, 287 A.2d at 217.
140. See Robinson I, 62 N.J. 473, 519-20, 303 A.2d 273, 297 (1973).
141. See id. at 482-501, 303 A.2d at 277-87; infra notes 142-49 and accompanying text.
142. 411 U.S. 1 (1973).
143. Id. at 55; see supra notes 24-27 and accompanying text.
144. Robinson I, 62 N.J. at 488-89, 303 A.2d at 280-81.
145. Id. at 492, 303 A.2d at 283.
146. Id. at 491, 303 A.2d at 282. The court also dismissed the claim that the plan made

an invidious discrimination based on wealth. Id. at 492-94, 303 A.2d at 283.
147. Id. at 491, 303 A.2d at 282 (discussing Rodriguez, 411 U.S. at 33-34).
148. Robinson I, 62 N.J. at 491, 303 A.2d at 282.
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• . . [T]he equal protection clause may be unmanageable if it
is called upon to supply categorical answers in the vast area of
human needs, choosing those which must be met and a single basis
upon which the State must act.1 "

Having thus disposed of both the federal and state equal protec-
tion claims, the New Jersey Supreme Court turned to the plaintiffs'
education clause claim. Before considering treatment of this issue, it
would be useful to establish the factual background from which the
case arose.

At the time of the Robinson I trial court decision, state aid in
New Jersey accounted for only 28% of the funds expended on educa-
tion, with local taxes contributing 67% and federal grants responsi-
ble for the remaining 5%.150 State financial aid was to be distributed
under the Bateman Act of 1970, which sought to increase the state's
share through a grant of $110 per pupil, provide save-harmless aid
guaranteeing that no district would receive less assistance than in
prior years, and create an equalization formula designed to guaran-
tee each district at least a $30,000 tax base per pupil. 151 The statute
also provided weightings for AFDC children, vocational school
pupils, and different grade levels. 152 Although the 1970 statute was
intended to increase the state's share of school costs to 40%,153 the
legislature's failure to fund the formula fully meant that, at the time
of the New Jersey Supreme Court decision in Robinson I, the state's
share had not significantly increased. Each district was receiving
only its pre-1970 aid plus 20% of the difference between that sum
and the entitlement under the new statute if fully funded.1"

The New Jersey Supreme Court accepted the "significant con-
nection" between school spending and the quality of educational op-
portunity.1 55 It found, however, that even if fully funded, the legisla-
tive scheme was "not demonstrably designed to guarantee that local
effort plus ... State aid [would] yield to all the pupils in the State
[the] level of educational opportunity" mandated by the 1875
amendment to the education clause.1 56 While intimating some doubt

149. Id. at 491-92, 303 A.2d at 282-83.
150. Robinson I, 118 N.J. Super. at 231, 287 A.2d at 191.
151. See id. at 259-64, 287 A.2d at 206-08.
152. Id. at 258-59, 287 A.2d at 205-06.
153. See Robinson I, 62 N.J. at 517, 303 A.2d at 296.
154. Id. at 518, 303 A.2d at 297.
155. Id. at 481, 303 A.2d at 277.
156. Id. at 519, 303 A.2d at 297.
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about whether the constitution could in fact be satisfied by reliance
on local taxation,157 the court anticipated that the state might choose
to delegate authority for school programs to local districts and ex-
pressly sanctioned the use of supplementary local funds to support
programs to meet the special needs of the district. 158 The design of a
satisfactory school finance formula, however, would not, by itself, au-
tomatically satisfy the state's obligation, which the court found to
include a significant non-fiscal responsibility. In the critical passage
on this point, Chief Justice Weintraub wrote:

[I]f the State chooses to assign its obligation under the 1875
amendment to local government, the State must do so by a plan
which will fulfill the State's continuing obligation. To that end the
State must define in some discernible way the educational obliga-
tion and must compel the local school districts to raise the money
necessary to provide that opportunity. The State has never spelled
out the content of the constitutionally mandated educational
opportunity.1 59

On the question of remedies, the court requested further argu-
ment,160 thereby initiating a protracted exchange that lasted from
1973 through 1976 and involved the original litigants, the legislative
and executive branches of government, other school boards, as well
as teacher, and taxpayer groups. Only in New Jersey has the school
finance controversy progressed so far through the remedial phase of
the litigation. Finally, after additional briefs and arguments on the
remedial issues, the Weintraub court, on June 19, 1973, issued its
second opinion in the continuing Robinson v. Cahill litigation
(Robinson I1),161 deferring further action and giving the legislature
until December 31, 1974, to adopt "legislation compatible with our
decision in this case [to be] effective no later than July 1, 1975. "162

School funding decisions in New Jersey are a product of both
local and state budgetary procedures. State law, at that time, re-
quired that local budgets be adopted by February 1, and local tax
rates chosen by March 1, for a school year beginning July 1.163

157. Id. at 520, 303 A.2d at 297.
158. See id. at 520, 303 A.2d at 297-98.
159. Id. at 519, 303 A.2d at 297.
160. Id. at 521, 303 A.2d at 298.
161. 63 N.J. 196, 306 A.2d 65 (1973) (Robinson If).
162. Id. at 198, 306 A.2d at 66.
163. See N.J. STAT. ANN. § 18A:22-7 (West 1968) (current version at N.J. STAT. ANN.

§ 18A:22-7 (West Supp. 1983-1984)); id. at § 18A:22-26 (West 1968) (current version at N.J.
STAT. ANN. § 18A:22-26 (West Supp. 1983-1984)). The present law requires that local school
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These budgets assumed a particular level of state aid based on statis-
tics received from the Commissioner of Education," although the
state budget in New Jersey is actually not available until the legisla-
ture adopts it shortly before the July 1 starting date for the next
fiscal year.165 The Commissioner's notice to local districts is usually
based, therefore, on the executive budget which the governor is
obliged to submit to the legislature in February. 66

In November 1973, Brendan T. Byrne, a Democrat, was elected
governor of New Jersey, succeeding the Republican incumbent, Wil-
liam T. Cahill. Cahill had unsuccessfully urged the legislature to
adopt a comprehensive tax reform plan, including both a graduated
income tax and a state-wide property tax to finance education. After
reviewing the recommendations of a special study group appointed to
review the most recent Robinson decision, Byrne acted in May 1974,
proposing a revised financing formula which featured continued reli-
ance on local authority over schools with costs shared between state
and local tax sources.' 67 The Byrne proposal would have guaranteed
each district twice the average property value per pupil, assuring
each district a tax base of $106,000 per pupil in 1974-1975, com-
pared with the $38,000 per weighted pupil under the unconstitu-
tional statute. 6 8 Minimum-aid and save-harmless aid would be elim-
inated, and the state would assume the local share of welfare and
judicial costs.' 69 In addition, a new state aid program was proposed
to compensate local districts for taxes lost as a result of tax-exempt

budget proposals be submitted to the State Commissioner of Education by January 15 for the
school year beginning the following July 1. See id. at § 18A:7A-28 (West Supp. 1983-1984).
Following the Commissioner's review, see id., a local school board "shall prepare a budget for
the school district for the ensuing year, on or before the first Tuesday in March." Id. at §
18A:22-7. A public hearing is held "between the first Tuesday in March and March 18," id. at
§ 18A:22-10, and the budget and tax rate must be affixed and in place before April 28. See
Act of March 31, 1983, ch. 119, § 2, 1983 N.J. Sess. Law Serv. 649, 650 (West) (amending
N.J. STAT. ANN. § 18A:22-37 (West Supp. 1983-1984)).

164. See N.J. STAT. ANN. § 18A:22-8(f) (West 1968) (current version at N.J. STAT.

ANN. § 18A:22-8(a)(3)(b) (West Supp. 1983-1984)); id. at § 18A:58-13 (West 1968) (re-
pealed 1975) (corresponding version of this provision at N.J. STAT. ANN. § 18A:7a-27 (West
Supp. 1983-1984)).

165. See id. at § 52:5-1 (West 1970).
166. See Id. at § 52:27B-20 (West 1955); N.J. CONsT. art. IV, § 1, para. 3.
167. See S. 1256 § 3, 195th Leg., 2d Sess. (N.J. 1974).
168. Id.
169. Gov. Brendan T. Byrne, A Plan for Educ. and Tax Reform in New Jersey 4, 21-22

(June 13, 1974) (special message to the New Jersey State Legislature, 195th Leg., 2d Sess.)
(copy on file in office of Hofstra Law Review).
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property owners. 1
70 These tax reform proposals, designed to relieve

"municipal overburden" in the major urban areas of the state, would
have significantly reduced local property tax rates. The state aid pro-
grams were to be funded by a new state income tax, graduated at
rates roughly half the level of the New York State income tax. 17

Although the State Assembly adopted the income tax proposal
and the State Senate passed the school funding bill, the program
failed when the Senate could not muster a majority for the tax
bill. 72 Rebuffed by the Senate, Governor Byrne appeared personally
before the state supreme court to request remedial relief, essentially
aligning himself with the plaintiffs in the school finance litigation.
The two houses of the legislature each retained separate counsel to
oppose judicial action to impose a remedy. Thereafter, the original
parties, including the local plaintiffs, the Attorney-General
-representing the state and the Department of Education-and va-
rious suburban school districts, teachers' associations, parents, and
others, played secondary parts in the courtroom clash between the
executive and legislative branches of the state government.

On January 23, 1975, a six to one majority of the New Jersey
Supreme Court refused to disturb thb existing statutory scheme for
the school year 1975-1976, in Robinson v. Cahill (Robinson 1), '73
citing the inequity and chaos of effecting a change "at this late date"
in the school budget process.17 4 The court set a date for further ar-
gument on a remedy appropriate for the 1976-1977 year. 75 On May
23, 1975, in Robinson IV,1 6 the court adopted an interim remedy, to
be implemented "should the other [b]ranches of government fail to
devise and enact a constitutional system of education in time for its
effectuation for [the 1976-1977] school year." 177 In the event of such
a default, the court ruled, minimum-support and save-harmless aid
appropriated under the old statute-about $300 million in
all-would be distributed instead through the equalization portion of

170. Id. at 4, 24.
171. Id. at 4, 26; see N.Y. Times, July 25, 1974, at 69, col. 6.
172. See N.Y. Times, July 25, 1974, at 69, col. 6; id., July 17, 1974, at 78, col. 8; see

also id., July 9, 1974, at 77, col. 4.
173. 67 N.J. 35, 335 A.2d 6 (1975) (Robinson III).
174. Id. at 36-37, 335 A.2d at 6-7.
175. Id. at 37, 335 A.2d at 7.
176. Robinson v. Cahill, 67 N.J. 333, 339 A.2d 193, republished at 69 N.J. 133, 351

A.2d 713 (1975) (Robinson IV).
177. Id. at 344, 339 A.2d at 198, republished at 69 N.J. at 144, 351 A.2d at 718.
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the formula .178 This reallocation of appropriated aid would have had
the effect of increasing the property guarantee to $67,000 per
weighted pupil.1 79 Nothing was said in the court's order concerning
the consequences of legislative failure to appropriate any aid in the
categories destined for reallocation as a result of the proposed
decree.

Computerized charts were quickly distributed showing the effect
of the court's order on each district, and the legislature continued
debate over a new school formula. On September 29, 1975, a day
before the deadline, the lawmakers sent Governor Byrne a new
school aid bill.1 80 Unlike the Governor's proposed 200%-per-pupil
property guarantee, the new bill assured each district 130% of the
average property wealth per pupil in the entire state. 8 ' It also in-
cluded a continuation of some minimum-aid and a save-harmless
guarantee as well, but no provision for the assumption of local wel-
fare or court costs to relieve the consequences of "municipal overbur-
den."1' The legislative action also did not deal at all with the need
for approximately $375 million in additional state revenues to fund
the new formula.183 Taking comfort in the fact that the lawmakers
had at least taken some action, Governor Byrne signed the bill and
promptly submitted it to the New Jersey Supreme Court for review.

The court scheduled argument on a specific series of questions
described on its own motion, including the propriety of review prior
to implementation of the new education law, the constitutionality of
the act, and the status of the court's own May 23 reallocation or-
der. 18

4 On January 30, 1976, in Robinson v. Cahill (Robinson P),l85
the court affirmed the facial constitutionality of the educational

178. Id. at 350, 339 A.2d at 201-02, republished at 69 N.J. at 150, 351 A.2d at 721-22.
179. Id. at 350, 339 A.2d at 202, republished at 69 N.J. at 150, 351 A.2d at 722.
180. The Public School Education Act of 1975 is codified at N.J. STAT. ANN. §§

8A:7A-1 to-33 (West Supp. 1983-1984).
181. See id. at § 18A:7A-3.
182. Id. at §§ 19A:7A-18 to -20, 24-25.
183. See Executive Budget, State of New Jersey, Fiscal 1975 [hereinafter cited as

Budget]. Under the usual budgetary procedures, this sum would have been included in appro-
priations recommended to the legislature by the Governor in his Executive Budget. Although
the Education Act of 1975 called for this amount of increased funds, there was no existing
revenue source available to produce them. The Governor's Executive Budget thus merely indi-
cated a $375 million gap and invited legislative consideration of revenue raising measures. See
Budget, supra. An alternative approach would have been to reduce recommended appropria-
tions in other areas by this amount.

184. See Robinson v. Cahill, 69 N.J. 449, 454-55, 454 n.2, 467-68, 355 A.2d 129, 131-
32, 131 n.2, 139 (1976) (Robinson V).

185. 69 N.J. 449, 355 A.2d 129 (1976) (Robinson ).
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finance formula by a vote of five to two, on the condition that the
legislature fund it in full in time for the 1976-1977 school year.,,"
Acting by a per curiam opinion with two separate concurrences, the
majority expressed some hesitation whether the new law would in
fact hold up after implementation, but also reflected the court's un-
spoken pleasure that the legislature had done something, however
tentative or limited, toward ending the constitutional confrontation
between the branches of government."a Two justices dissented, one
objecting vigorously to the approval of minimum-aid and save-harm-
less aid,188 and another arguing that nothing less than the degree of
equalization in the Governor's own program-twice the state aver-
age property wealth-could salvage a shared cost approach to school
finance.189

On.February 19, 1976, the court issued an order to show cause
specifying four alternative remedies which it might apply for the up-
coming school year in the event the legislature failed to appropriate
the funds needed to implement the new formula: (1) a reallocation of
any appropriated school aid through the equalization formula of the
1975 act; (2) judicial action imposing a uniform property levy at a
rate sufficient to fund in full all school costs; (3) a reallocation of
other state revenues to fund the school finance statute (in this re-
gard, the court requested a classification of state budget items into
constitutionally compelled provisions, spending pursuant to federal
mandate, and discretionary expenditures); or (4) injunctive orders
against either state or local expenditures for education until the con-
stitutional mandate was satisfied.190

In briefs and argument, the counsel for Governor Byrne main-
tained that the court should design a remedy based on three criteria:
(1) the likelihood that the court's action would prompt the legisla-
ture to resolve the controversy; (2) the desirability of assuring a con-
stitutional school funding scheme in the upcoming school year; and
(3) the potential for further judicial action, if needed, to assure a
constitutional school system.1 91 The Governor's. analysis strongly sug-

186. Id. at 467-68, 355 A.2d at 139.
187. See id. at 456, 355 A.2d at 138.
188. See id. at 483-94, 355 A.2d at 147-53 (Conford, P.J. A.D., Temporarily Assigned,

concurring and dissenting).
189. See id. at 559-60, 355 A.2d at 188 (Pashman, J., dissenting).
190. Robinson v. Cahill, No. A-96 (N.J. Sup. Ct. Feb. 19, 1976) (order to show cause)

(unpublished order, copy on file in office of Hofstra Law Review).
191. Brief of Defendant-Appellant Brendan T. Byrne, Governor of the State of New

Jersey, in Response to Order to Show Cause, February 19, 1976, at 4, 7, Robinson v. Cahill,
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gested a preference for injunctive relief in an effort to pressure the
legislature into funding the school aid formula. Both the New Jersey
State Senate and Assembly argued just as vigorously against any
such relief, contending that the judiciary lacked authority to take
affirmative action affecting revenue raising or the distribution of rev-
enue, and that any pressure from the court was beyond the judici-
ary's proper role in such a controversy.1 92

With two dissents, one objecting to any exercise of remedial
power at all, 93 and the other arguing for the more adventurous al-
ternative of a uniform state-wide property tax established by judicial
decree to fund revised school budgets created on the basis of the
1975 statute,184 the court ultimately enjoined all spending for schools
on and after July 1, 1976, in Robinson v. Cahill (Robinson Vfy.19 5

The order carved out limited exceptions as needed to maintain prop-
erty and equipment and to meet school district obligations for insur-
ance and pension contributions. 96 The court further provided that if
the legislature acted prior to the July 1 date to fund the 1975 Act or
otherwise to comply with the constitutional mandate embodied in the
education clause, the injunctive order would be withdrawn. 97

When the legislature did not act in time, the injunction went
into effect, causing considerable disruption, confusion, and defiance,
notwithstanding the summer vacation period. The United States
Government sought to restrain the implementation of the New
Jersey Supreme Court's order on the ground that it Violated the fed-
eral constitutional rights of New Jersey school children and taxpay-
ers. In an extraordinary en bane proceeding just hours before the
injunction was to become effective, the eleven members of the
United States District Court for the District of New Jersey voted
nine to two to reject the United States' application, concluding that
the federal government had not shown sufficient likelihood of success
on the merits to warrant interim relief. 198 The controversy was
finally concluded near midnight on July 7, 1976, when the legisla-

N.J. 155, 358 A.2d 457 (1976) (Robinson VI).
192. Id. at 5-9.
193. Robinson v. Cahill, 70 N.J. 155, 161-66, 358 A.2d 457, 460-62 (1976) (Mountain,

J., dissenting) (Robinson VI).
194. See id. at 170-73, 358 A.2d at 465-66 (Pashman, J., dissenting).
195. 70 N.J. 155, 160, 358 A.2d 457, 459 (1976) (Robinson VI).
196. Id.
197. Id. at 161, 358 A.2d at 459-60.
198. United States v. Supreme Court of New Jersey, No. 76-1234 (D.N.J. 1976) (un-

published opinion) (copy on file in office of Hofstra Law Review).
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ture enacted the state's first statewide income tax, thereby supplying
the funds to implement the Public School Education Act of 1975.110
A recent challenge to the statute, as applied in subsequent years,
was unsuccessful.2 00

IV. "CONSTITUTIONALIZING" INSTITUTIONAL DISPUTES: FEDERAL

V. STATE INVOLVEMENT

Reflecting on the school finance cases prompts a series of obser-
vations concerning: (1) the adviseability of federal court involvement
in state institutional disputes raising constitutional claims, and the
potential of state courts to give meaning to constitutional values in a
federal system; (2) the nature of the judicial function in responding
to constitutional claims which turn in critical part on the judge's
evaluation of complex, scientific, and technical information; and (3)
the potential and limitations of the judicial responsibility to define
the content of constitutional values in circumstances where the exer-
cise of that responsibility requires a state court to restructure a state
bureacratic organization, thus casting it into conflict with the legisla-
tive and executive branches of government. These observations sug-
gest that the role of the federal courts in "constitutionalizing" state
institutional disputes should be a limited one;201 that the role of the
state courts in the same disputes should be more active,20 2 and
should not be constricted by hesitation in dealing with either com-
plex factual data 203 or conflict with other branches of state gov-
ernment.20 '

A. The Limits of Federal Judicial Involvement in School
Finance Litigation

In our federal system, the federal courts perform what Professor
Freund has called an umpire's role between the nation and the
states,20 5 intervening only when needed to resolve disputes concern-
ing the allocation of political authority. The larger responsibility for

199. See Robinson v. Cahill, 70 N.J. 464, 360 A.2d 400 (1976) (order dissolving the
injunction).

200. See Township of Washington v. Burke, 178 N.J. Super. 325, 428 A.2d 1325
(Super. Ct. App. Div. 1981) (per curiam) (complaint alleging unconstitutionality of N.J.
STAT. ANN. § 18A:7A-18 (West Supp. 1982-1983) dismissed).

201. See infra notes 205-42 and accompanying text.
202. See id.
203. See infra notes 243-63 and accompanying text.
204. See infra notes 264-310 and accompanying text.
205. See Freund, Umpiring the Federal System, 54 COLUNi. L. REV. 561, 562 (1954).
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maintaining the constitutional balance of federalism rests with the
more political branches, 06 although the judicial power to measure
state policies against the protected powers of the national govern-
ment is basic to the constitutional system.2 0 7 This form of judicial
review was substituted at the 1787 convention for an earlier proposal
"to give Congress a veto of state enactments deemed to trespass on
the national domain. 20 8

The lower federal courts also share with the state courts a re-
sponsibility for protecting individual rights against governmental in-
trusion, giving voice to the guarantees of liberty and equality en-
shrined in the Bill of Rights.20 9 When an institutional reform claim
of this type is brought before a federal judge, however, the effort to
give meaning to the constitutional values at issue raises the prospect
of continuing involvement in the administration of a public bureau-
cracy under the jurisdiction of another level of government. When
the judge's orders directly affect not only the authority and behavior
of state and local bureaucracies, but also the fundamental govern-
mental responsibility to distribute the burden of paying the cost of
public services2'---as in the school finance cases-the foundations of
constitutional federalism are plainly tested.

In a sense, school finance cases present more of a challenge to
judicial legitimacy than other institutional reform litigation. In a
structural reform case involving a prison,2"' hospital,212 or school de-

206. Cf. id. at 562-64 (reviewing the functions of the other governmental branches and
the limits on the role of the judiciary in our federal system).

207. See Wechsler, The Political Safeguards of Federalism: The Role of the States in
the Composition and Selection of the National Government, 54 COLUM. L. REv. 543, 559
(1954). One area where the federal judiciary has been most active in this vein is cases involv-
ing claims that state taxation or regulation unduly burdens the flow of interstate commerce
and that the state is, therefore, usurping Congress' exclusive power under the Commerce
Clause. See generally L. TRIBE, AMERICAN CONSTITUTIONAL LAW §§ 6-2 to 6-22 (1978).

208. See Wechsler, supra note 207, at 559; see also supra note 207.
209. "The judicial Power shall extend to all Cases, in Law and Equity, arising under

this Constitution .. '. ." U.S. CONST. art. III, § 2, cl. 1.
210. See Frug, The Judicial Power of the Purse, 126 U. PA. L. REv. 715, 718-32

(1978).
211. See, e.g., Blake v. Hall, 668 F.2d 52 (Ist Cir. 1981), cert. denied, 102 S. Ct. 2257

(1982) (civil rights claim by prisoners based on confinement in new section of state prison
without natural light or ventilation); Griffin v. Smith, 493 F. Supp. 129 (W.D.N.Y. 1980)
(civil rights claim by state prisoners alleging, inter alia, excessive and unnecessary force by
correctional officers, inadequate provision for exercise, denial of access to psychological and
mental care, and insufficient and unsanitary food service).

212. See, e.g., Wyatt v. Stickney, 334 F. Supp. 1341 (M.D. Ala. 1971), enforced, 344 F.
Supp. 373 and 344 F. Supp. 387 (M.D. Ala. 1972), affld in part, remanded in part sub nom.
Wyatt v. Alderholt, 503 F.2d 1305 (5th Cir. 1974) (claim by patients involuntarily confined at
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segregation,213 the conditions under attack are limited to the institu-
tion or the district before the bench. Even though similar circum-
stances may exist in other areas, the court's role is generally
constrained by the parameters of the individual facility. The decree
in such a case remedies the unconstitutional conditions in that
prison, hospital, or school district. In these kinds of constitutional
cases, the court's authority may be tested, and its resources strained
to a limited extent, by either the ongoing remedial obligations or the
emotions generated as a result of the subject matter of the case and
its impact on the particular community. In fact, the institutional re-
form decrees in these areas have tended to engender greater contro-
versy only when the remedy either reached beyond the boundaries of
the particular discriminatory school district214 or sought to reform
the "totality of circumstances" in the institution.

By contrast, in school finance cases, the challenged state policy
represents a system of taxation and school administration similar to
that prevailing in every state of the union.215 If such a challenge was
ever upheld by the Supreme Court, the determination of such an
action under the Federal Constitution could thus have the effect of
invalidating virtually every school aid statute in the country.216 In

state mental health institution that conditions were unconstitutional in that, inter alia, food
and sanitary conditions were inadequate; hospital was overcrowded; hospital was understaffed;
staff was poorly trained; and patients had no privacy); Halderman v. Pennhurst State School
& Hosp., 446 F. Supp. 1295 (E.D. Pa. 1977), affd in part, rev'd and remanded in part, 612
F.2d 84 (3rd. Cir. 1979) (en banc), rev'd and remanded, 451 U.S. 1 (1981) (granting men-
tally retarded patients involuntarily confined in a state mental hospital the federal statutory
right to "habilitation" and ordering the institution closed) (On remand the Third Circuit, sit-
ting en banc, upheld the same deinstitutionalization remedy under a state statute. See 673
F.2d 647 (3d Cir. 1982) (en banc)).

For a discussion of the interactions between mental health issues and the law, see A.
STONE, MENTAL HEALTH AND LAW: A SYSTEM IN TRANSITION (center for studies of Crime

and Delinquency, National Institute of Mental Health, Crime, and Delinquency Issues Mono-
graph Series 1975) (U.S. Department of Health, Education, and Welfare Pub. No. (ADM)
75-176).

213. See, e.g., Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406 (1977); Pasadena City
Bd. of Educ. v. Spangler, 427 U.S. 424 (1976); Milliken v. Bradley, 418 U.S. 717 (1974);
Keyes v. School Dist. No. 1, 413 U.S. 189 (1973); Swann v. Charlotte-Mecklenburg Bd. of
Educ., 402 U.S. 1 (1971).

214. See Milliken v. Bradley, 418 U.S. 717 (1974).
215. The Court in San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973),

noted that the plan challenged therein was "comparable to the systems employed in every state
in the union." See id. at 47-48; see also id. at 48 n.102.

216. That this concern weighed heavily on the majority in San Antonio Indep. School
Dist. v. Rodriguez, 411 U.S. 1 (1973), cannot be doubted: "It cannot be questioned that the
constitutional judgment reached by the District Court and approved by our dissenting Brothers
today would occasion in Texas and elsewhere an unprecedented upheaval in public education."

19831



HOFSTRA LAW REVIEW

circumstances where the claim is supported by complex and specula-
tive theories of educational cause and effect, the Court's hesitation to
do so may be understandable. Thus, one of the lessons of school
finance litigation during the 1970's may be the justification for tem-
pering the development of federal constitutional relief in circum-
stances where a challenge is brought against a state policy in effect
throughout the country and where the effects of alternative reforms
are difficult to predict.

Achieving effective reform through federal decrees is likely to
be difficult. One of the virtues of a federal system is its capacity to
accommodate diverse responses to social and economic data. 17 In
school finance, the opportunity might be offered for standards of ad-
judication, remedial options, and patterns of judicial intervention to
vary among different states. Constitutional norms can be developed
and refined in the states before the Supreme Court addresses the
issue definitively under the Federal Constitution. The interest in fed-
eralism supports this kind of temporary deferral to state constitu-
tional adjudication in a context involving complex technical informa-
tion and uncertain boundaries for judicial power.

An opportunity for the state courts to experiment with these in-
stitutional reform controversies has another advantage as well. It
may avoid shortcomings inherent in the mechanical application of
shorthand formulas in the adjudication of complex constitutional
claims, a product of the judicial habit of employing Supreme Court
"tests" as crutches, applying them uncritically to difficult controver-
sies. Equal protection jurisprudence is a good example .2 1  When a
government classifies beneficiaries of public benefits or targets of
public regulation on an invidious basis such as race, it is appropriate
for a court carefully to examine the justification for the classification
and to inquire whether the government's objective might be achieved
in some less restrictive manner. Few discriminations will survive
such examination; and so it should be if we are to enforce the policy
against racial bias under government sponsorship which is embedded
in the fourteenth amendment. It is artificially constraining, however,

Id. at 56 (emphasis added).
217. Recall Justice Brandeis' comment that one of the strengths of the federal form of

government is that a state cah "serve as a laboratory; and try novel social and economic exper-
iments." New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).

218. See Gunther, Foreword: In Search of Evolving Doctrine On a Changing Court: A
Model for a Newer Equal Protection, 86 HARV. L. REV. 1 (1972) (discussing the gradual
abandonment by the Court of the two-tiered test for equal protection claims and the move to a
more flexible, "sliding-scale" approach).
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to establish this virtually insuperable standard of judicial inquiry as
the only alternative to a test which asks simply whether the govern-
ment's means bear a rational relationship to a legitimate objective.
Most public choices support some appropriate goal. The "rational-
ity" test, as it is called, will catch few of the many techniques of
regulation available to the legislature. 1 9 A two-tier approach to
equal protection analysis has the consequence of dividing public poli-
cies into those which almost always withstand attack and those
which virtually always fail.220

In school finance cases, resort to the equal protection inquiry
has produced sterile and unsatisfactory legal analysis. Rejecting
strict scrutiny and resorting to a simple rationality test almost al-
ways means that the challenge fails, as it did in both San Antonio
Independent School District v. Rodriguez,22 and Board of Educa-
tion v. Nyquist.222 Justice White, dissenting in Rodriguez, 23 closely
probed the links between a funding scheme, which relied signifi-
cantly on taxation of local property, and the objective of local control
over school decisions. White conceded that local decision making
plays "an important part in our democratic system of govern-
ment" 224 but found that the Texas system provided "a meaningful
option" to increase their per-pupil expenditures only "to Alamo
Heights and like school districts [with a high per-pupil tax basel."225
In districts where the property value per pupil is low, the tax base
barely sustains or may fail to sustain a minimal program. Thus,

219. For perhaps the most extreme example of deference to legislative choice, see Wil-
liamson v. Lee Optical Co., 348 U.S. 483 (1955) (upholding a state statute which prohibited
opticians, but not sellers of ready-to-wear glasses, from selling, inter alia, "eye glasses, lenses,
frames . . . or any other optical devices" without a prescription issued by a licensed
opthalmologist or. optometrist).

220. Justice Marshall has led the criticism on the Court of a sharp division between
classifications subject to strict scrutiny and those subject only to a test of minimum rationality.
See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 98-110 (1973) (Marshall, J.,
dissenting); Police Dep't of Chicago v. Mosley, 408 U.S. 92, 98-99 (1972); Dandridge v. Wil-
liams, 397 U.S. 471, 504 (1970) (Marshall, J., dissenting). For a proposed balancing test
conceptually midway between the extremes of the two-tier approach and partially extrapolated
from Justice Marshall's foregoing criticism§, see Note, Better Late Than Never: The John
Anderson Cases and the Constitutionality of Filing Deadlines, 11 HOFSTRA L. REV. 691
(1983).

221. 411 U.S. 1 (1973).
222. 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).
223. 411 U.S. 1, 63-70 (1973) (White, J., dissenting).
224. Id. at 64 (White, J., dissenting).
225. Id. (White, J., dissenting). The per-pupil market value of the taxable property in

Alamo Heights, at the time of trial in Rodriguez, was $49,078; in contrast with the com-
parable figure in property-poor Edgewood was $5,960. Id. at 65 (White, J., dissenting).
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White concluded, that the plan, while granting local control over
spending in the abstract, "utterly fails to extend a realistic choice to
parents [in property-poor districts to spend more on improved pro-
grams] because the property tax, which is the only revenue-raising
mechanism extended to school districts, is practically and legally un-
available. ' 228 If the facts support this conclusion, then it should fol-
low, White argued, that the legitimate goal of local control is essen-
tially unrelated to the statutory scheme which allows different
districts to have widely varying capacity to make spending
decisions. 2

It is not the intention of this article to suggest that this is the
correct result. The logical gaps between spending and the quality of
education, between property values and fiscal capacity, between the
educational goal of fiscal neutrality and the actual effect of a power-
equalization formula, should make us more skeptical about the con-
stitutional claim, particularly if the decision is to establish a federal
standard applicable throughout the country. There is no facile es-
cape, however, from the necessity of evaluating the state's justifica-
tion for its policy choices, the real effects of the existing funding
scheme, and the likely consequence of real remedial options. A court
fails in its responsibility when it mechanically finds the goal of local
control automatically served by local financial responsibility, or when
it abandons any effort to make a careful examination of the relation-
ship because it concludes that education is not "fundamental" and
wealth not "suspect."

Unfortunately, the tendency of Supreme Court decisions on the
merits is sometimes to foreclose continuing experimentation in the
state. Recognition of the states' capacity to contribute to the resolu-
tion of critical political controversies is especially appropriate when
the dispute involves functions basic to the role of state government,
of which the responsibility to raise revenue and administer education
programs is an example. By contrast, there should be less sympathy
to a wider state role in matters more directly involving state action
which interferes with the individual's interest in liberty or equality.
For example, in gender discrimination cases, the Court has generally
declined to subject the classifications made by state actions to the
level of examination applied to racial classifications. 228 Yet, its inter-

226. Id. at 65 (White, J., dissenting).
227. Id. at 67-70 (White, J., dissenting).
228. Compare Mississippi Univ. for Women v. Hogan, 102 S. Ct. 3331, 3336 (1982);

Rostker v. Goldberg, 453 U.S. 57, 69-70 (1981); Michael M. v. Superior Court, 450 U.S. 464,
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mediate standard of review, which requires the state to show that the
classification serves an important governmental interest, has been
"strict" enough to strike down a number of gender based classifica-
tions.229 Similarly, in contraception and abortion cases, the Supreme
Court has given little weight to the interest in federalism. 230 State
autonomy is overriden in these areas by the need to assure protection
of individual rights. Dean Sandalow thought that

[t]he Court's failure to concede any role to the states in mediating
the conflicts generated by the most important social change of the
decade [the 1970's]-indeed, its seeming unawareness that the de-
nial of such a role required justification or even comment-is a
remarkable demonstration of the extent to which a unitary system
of government has evolved in the United States.231

Considerable evidence exists, however, that the Court has re-
cently shown renewed concern for the role of the state in the federal

468-69 (1981) (plurality opinion); Craig v. Boren, 429 U.S. 190, 197 (1976); and Reed v.
Reed, 404 U.S. 71, 76 (1971) (classifications based on gender must be "substantially related"
to "important governmental interest") with Loving v. Virginia, 388 U.S. 1, 11 (1967); and
Korematsu v. United States, 323 U.S. 214, 216 (1944) (classifications based on race must be
subjected to the "most rigid scrutiny"). But see Frontiero v. Richardson, 411 U.S. 677, 682
(1973) (plurality opinion) (footnote omitted) ("classifications based upon sex, like classifica-
tions based upon race . . . are inherently suspect and must therefore be subjected to close
judicial scrutiny").

229. See, e.g., Mississippi Univ. for Women v. Hogan, 102 S. Ct. 3331 (1982) (denial of
admission to state school of nursing to male nurse, based solely on sex, violates equal protec-
tion clause); Kirchberg v. Feenstra, 450 U.S. 455 (1981) (state statute giving husband, as
"head and master" of property owned jointly with wife, unilateral right to dispose of such
property without spouse's consent violates equal protection clause); Orr v. Orr, 440 U.S. 268
(1979) (state statute providing that husbands, but not wives, may be required to pay alimony
on divorce violates equal protection clause).

230. "[W]e do not agree that, by adopting one theory of life, Texas may override the
rights of the pregnant woman that are at stake." Roe v. Wade, 410 U.S. 113, 162 (1973)
(woman's right to privacy encompasses her right to choose to have an abortion; state statute
restricting such right violates due process clause); see also Planned Parenthood v. Danforth,
428 U.S. 52 (1976) (state statute requiring parental consent for an unmarried minor and
spousal consent, under certain circumstances, for an adult woman to obtain abortion is uncon-
stitutional); Eisenstadt v. Baird, 405 U.S. 438 (1972) (state statute making it a felony to
distribute contraceptives without a license unconstitutionally burdens personal right to access
to contraception); Griswold v. Connecticut, 381 U.S. 479 (1965) (state statute prohibiting use
of contraceptive devices unconstitutionally infringes personal privacy right). But see H.L. v.
Matheson, 450 U.S. 398 (1981) (rejecting constitutional challenge to state law requiring phy-
sicians to notify parents if possible, prior to performing abortion on unmarried minor). Only in
cases challenging a state's refusal to fund non-therapeutic abortions has the Court consistently
departed from a standard of national uniformity. See Poelker v. Doe, 432 U.S. 519 (1977)
(per curiam); Maher v. Roe, 432 U.S. 464 (1977); Beal v. Doe, 432 U.S. 438 (1977).

231. Sandalow, Federalism and Social Change, 43 LAW & CONTEMP. PROBS., Summer
1980, at 29, 38.
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system.23 2 Some of this solicitude may simply be a byproduct of the
changing substantive principles in cases involving the reach of fed-
eral constitutional protections for individual rights. Yet other cases,
of which Rodriguez may be an unwitting example, recognize the vir-
tue of allowing the states more room for experimentation in areas of
public policy where certainty bespeaks ignorance.233 It is difficult to
believe that the gender,2

3 or child bearing235 cases undercut this ju-
dicial sensitivity to the virtues of federalism. Although it is true that
the Court's decisions in these cases reflect the enormous social
change brought about by the women's rights movement and the sex-
ual revolution; these decisions also transcend contemporary societal
trends by exemplifying the Court's essential role as a guardian of
individual liberty against threats from the collective society. Even
when cast in terms of equal protection, the gender discrimination

232. See, e.g., Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev.
Comm'n 103 S. Ct. 1713 (1983) (upholding the right of states to ban the construction of
nuclear power plants for economic reasons, even though approved by the Nuclear Regulatory
Commission); Parratt v. Taylor, 451 U.S. 527 (1981) (existence of state law affording pris-
oner, who alleged unconstitutional taking by state prison officials, post-deprivation remedy suf-
ficient to preclude action for damages under 42 U.S.C. § 1983); National League of Cities v.
Usery, 426 U.S. 833 (1976) (congressional.attempt to apply federal statutory minimum wage
and maximum hour provisions to state employees involves interference with integral state func-
tions when applied to the state qua state, and is thus outside authority granted by the com-
merce clause); Paul v. Davis, 424 U.S. 693 (1976) (assertion that erroneous distribution by
state officials of flyer branding Davis an "active shoplifter" injured his reputation did not state
a cognizable claim under 42 U.S.C. § 1983); Rizzo v. Goode, 423 U.S. 362 (1976) (request for
injunctive relief against alleged pervasive pattern of illegal and unconstitutional police miscon-
duct denied, in part, because granting such an injunction would involve excessive federal court
intrusion into daily conduct of a state institution); O'Shea v. Littleton, 414 U.S. 488 (1974)
(request for injunctive relief against alleged pattdrn of racially discriminatory treatment by
state court judge and state magistrate denied, in part, because federal intervention would con-
stitute a major continuing intrusion into the day-to-day conduct of state criminal proceedings).
But see Equal Employment Opportunity Comm'n v. Wyoming, 103 S. Ct. 1054 (1983) (exten-
sion by Congress of Age Discrimination in Employment Act of 1967 to cover state employers
does not impair state's ability to "structure integral operations in areas of traditional govern-
mental functions and is thus a valid exercise of Congress' Commerce Clause power") (quoting
National League of Cities v. Usery, 426 U.S. 833, 852 (1976)).

233. See cases cited supra note 232. In fact, Rodriguez' recognition of the value of state
experimentation may not have been entirely unintended. See Rodriguez, 411 U.S. at 56 (dis-
cussing dangers of imposing a single federal standard on states). In fact, one of the Court's
statements about why local school district control is desirable disingenuously made the federal-
ism argument as well: "Pluralism also affords some opportunity for experimentation, innova-
tion, and a healthy competition for educational excellence. An analogy to the Nation-State
relationship in our federal system seems uniquely appropriate." Id. at 50. The Court then
quoted Justice Brandeis on the value of state experimentation. Id.; see supra note 74.

234. See cases cited supra note 229.
235. See cases cited supra note 230.
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cases more accurately involve women's drive for autonomy-for free-
dom to participate in this society without the burdens or obstacles
not shared by men.

Although the individual's right to educational opportunity and
equality lies at the root of school finance claims, the education cases
directly involve the state's political processes for making decisions
concerning the way the benefits and burdens of government are dis-
tributed. The women's rights decisions do not interpose the federal
courts into the ongoing operations of state government or state polit-
ics in a similar manner. Like traditional negative decrees of equity
courts, they merely impose a barrier against implementation of a
particular state policy. Even in the circumstances of a school deseg-
regation claim where more affirmative relief is involved,236 the court
does not have to intrude nearly as much into the state's fiscal ar-
rangements as is the case with school funding claims. Finally, the
gender cases seldom involve the same technical complexity or uncer-
tainty regarding the consequences on a society of a particular type of
judicial order. School finance claims thus seem an especially appro-
priate category to remit to the diverse treatment under state consti-
tutional guarantees, holding in reserve the prospect of federal inter-
vention by the courts or the Congress to establish uniform national
rules.

In the school finance area, a chance for the states to experiment
has been the consequence of the Supreme Court's decision in Rodri-
guez. It is likely that the federalism argument for remitting school
finance to the states, given the complexity and uncertainty of what
the plaintiffs were asking the courts to do, played a role in the
Court's ultimate decision in Rodriguez. 7 One may certainly indulge
in the suspicion that concerns other than the reach of substantive
equal protection played some role in the disposition of Rodriguez.
The majority's wary analysis supports that possibility. 238 For at least
some members of that bare majority of five justices, the prospect of
interjecting the federal judiciary into the heart of state and local
fiscal decisions throughout the country, without any real guidance as
to a form of relief effective to improve educational quality, must
have been discouraging. Given these uncertainties and the lack of
empirical evidence concerning the different legislative reforms de-
bated in the scholarly literature and presented to the courts by ex-

236. See cases cited supra note 213.
237. See Rodriguez, 411 U.S. at 56.
238. See id. at 40-56.
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pert witnesses, it is hard to think of a better case to leave to the
mediating influences of the judicial as well as political processes in
the several states.

Unfortunately, the federalism rationale was not expressly relied
upon in Rodriguez. Instead, the majority grounded its ruling on the
proposition that education is not a "fundamental right," nor wealth a
suspect classification.23 It would have been better for the Court to
make the federalism rationale the explicit basis for the decision, or
more precisely, the basis for not deciding the issue at all. Had the
Court been explicit about this reason for its decision rejecting the
claims, the decision would not have had the distorting effects on
equal protection jurisprudence necessitated by the urge to produce a
uniform answer to the school finance issue. The federalism interest
in withholding the development of national constitutional standards
in complex cases could provide a better basis for rejecting such
claims-a new kind of abstention by the federal courts in certain
kinds of institutional reform cases.240

B. The Justiciability of Complex, Technical, and Scientific
Information within Institutional Litigation

The notion that federal courts should practice a form of absten-
tion in state institution cases suggests a result similar to that which
occurred in school finance litigation in the wake of San Antonio In-
dependent School District v. Rodriguez:241 namely, the throwing
back of the issue to the state courts, to be decided under provisions
of the individual state constitutions. As was postulated above, this
will have a number of desirable effects.242 Such effects will be se-
verely undercut, however, if state courts confronted with the issue
fail in their responsibility to test the challenged programs under the
constitutional provisions at issue or to fashion remedies if the pro-
grams do not pass constitutional muster. This section of the article
raises some questions about one basis often advanced for doing
so-that courts are ill-equipped to deal with litigation involving the
evaluation of complex, technical, and scientific information.

239. See Id. at 28, 37.
240. Such a basis for abstention would, of course, be significantly different than federal

court abstention to preserve the institutional autonomy of a state court system, see Huffman v.
Pursue, Ltd., 420 U.S. 592 (1975); O'Shea v. Littleton, 414 U.S. 488 (1974); Younger v.
Harris, 401 U.S. 37 (1971), or abstention in order to require that litigants exhaust available
state administrative remedies, see Railroad Comm'n v. Pullman Co., 312 U.S. 496 (1941).

241. 411 U.S. 1 (1973).
242. See supra notes 227-40 and accompanying text.
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School finance cases were nurtured by social science, and found
ultimate success as a result of judges' attraction to the expert testi-
mony of social scientists.243 Yet, the legal assault on the universal
practice of financing education substantially through local property
taxes at first evoked little response, in part because the most obvious
alternative to the prevailing system-full state assumption of educa-
tional costs-seemed to jeopardize the viability of local control over
education policy. This prompted the development of the theory of
wealth neutrality, and its legislative expression in district power-
equalizing grants, which promised to liberate local districts from the
limitations of the property tax base while continuing to permit them
to enjoy the benefits of delegated authority over education. 44 Fiscal
neutrality by itself promised equal capacity to spend. By its own
terms, it said little about equality in spending, and less about equal-
ity in educational programs. 43

243. See, e.g., Rodriguez, 337 F. Supp. 280, 282 & n.3 (W.D. Tex. 1971), rev'd, 411
U.S. 1 (1973); Serrano v. Priest, 5 Cal. 3d 584, 591-96, 487 P.2d 1241, 1245-49, 96 Cal. Rptr.
601, 605-09 (1971). Justice Powell's majority opinion in Rodriguez noted that:

The principal evidence adduced in Support of this comparative-discrimination
claim [in the District Court] is an affidavit submitted by Professor Joel S. Berke of
Syracuse University's Educational Finance Policy Institute. The District Court, re-
lying in major part upon this affidavit... noted, first, a positive correlation between
the wealth of school districts, measured in terms of assessable property per pupil,
and their levels of per-pupil expenditures. Second, the court found a similar correla-
tion between district wealth and the personal wealth of its residents, measured in
terms of median family income.

411 U.S. at 25-26 (citation omitted); see also id. at 15 n.38. Dr. Berke's expert testimony was
also relied upon by the plaintiffs in Board of Educ. v. Nyquist, 94 Misc. 2d 466, 486-90, 493,
408 N.Y.S.2d 606, 614-17, 619 (Sup. Ct. 1978), modified and affid, 83 A.D.2d 217, 443
N.Y.S.2d 843 (1981), rev'd, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).

For a defense of the Berke affidavit, see Berke, Carnevale, Morgan & White, The Texas
School Finance Case: A Wrong in Search of a Remedy, 1 J. L. & EDuc. 652 (1972). But see
Goldstein, Interdistrict Inequalities in School Financing: A Critical Analysis of Serrano v.
Priest and its Progeny, 120 U. PA. L. REV. 504, 523-25 (1972) (careful reading of the Berke
affidavit "creates grave doubts about the validity of its conclusions").

For a discussion of wealth in relation to the issue of public school financing, see generally J.
COONS, supra note 17; THE URBAN INSTITUTE, PUBLIC SCHOOL FINANCE: PRESENT DISPARI-

TIES AND FISCAL ALTERNATIVES (1972) (report prepared for the President's Commission on
School Finance).

244. See supra notes 17-23 and accompanying text.
245. For discussions of the interrelationships between school spending, educational facil-

ities and programs, and educational achievement, see C. JENCKS, M. SMITHS, H. ACKLAND,
M. BANE, D. COHEN, H. GINTs, B. HEYNS & S. MICHELSON, INEQUALITY: A REASSESSMENT

OF THE EFFECT OF FAMILY AND SCHOOLING IN AMERICA (1972); OFFICE OF EDUCATION, U.S.
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, EQUALITY OF EDUCATIONAL OPPOR-

TUNITY (1966) (the "Coleman Report"); C. SILBERMAN, CRISIS IN THE CLASSROOM 69-70
(1970); ON EQUALITY OF EDUCATIONAL OPPORTUNITY: PAPERS DERIVING FROM THE
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Bolstered by this inviting evidence of a means to resolve the ten-
sion between the state's commitment to local policy control and the
desire to reduce dependence on local property wealth, numerous liti-
gants plunged the state courts into the school finance controversy.
Since virtually every person in the state is affected by a court's deci-
sion in this area, either as a taxpayer, parent, or pupil, many interest
groups-including school boards, municipal officials, teachers, and
taxpayers-sought a means of participation in these cases, each hop-
ing to sway the courts with a barrage of statistical and sociological
data in its favor.2 46 Many courts, to whom the theory of wealth neu-
trality had considerable appeal, declared that the prevailing statu-
tory arrangements violated either the state constitutional guarantee
of equal protection or specific provisions specifying that the state
would provide a system of free public schools.247 Others, swayed in
part by the difficulty in dealing with the complex matrix of factual
issues presented by the cases or by a perceived inability to fashion an
appropriate remedy, failed to invalidate the existing school finance
schemes.2 8

An examination of the school finance issue, and the confusing
array of facts and statistics implicated therein, might seem to sup-
port such a judicial abdication -on this basis. School finance is, how-
ever, not the only area of complex litigation characterized by con-
flicting expert testimony on technical questions for which judges are
arguably poorly prepared by training and experience. Economic tes-
timony is often critical to the trial of claims under the antitrust
laws.249 Expert psychiatric evidence may dominate a criminal trial in
which the accused asserts an insanity defense or a related claim of
diminished responsibility.2 50 Experts in the physical or natural sci-
ences regularly testify in court cases involving hazardous working

HARVARD UNIVERSITY FACULTY SEMINAR ON THE COLEMAN REPORT (F. Mosteller & D.
Moynihan eds. 1972).

246. See Robinson v. Cahill, 62 N.J. 473, 303 A.2d 273 (1973) (Robinson 1); Board of
Educ. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982).

247. See Robinson I, 62 N.J. 473, 303 A.2d 273 (1973); see also cases cited supra note
48.

248. See Board of Edue. v. Nyquist, 57 N.Y.2d 27, 439 N.E.2d 359, 453 N.Y.S.2d 643
(1982); see also cases cited supra note 49.

249. See, e.g., American Can Co. v. Russellville Canning Co., 191 F.2d 38, 51-52 (8th
Cir. 1951).

250. See generally A. GOLDSTEIN, THE INSANITY DEFENSE (1967); J. KATZ, J. GOLD-

STEIN & A. DERSHOWITZ, PSYCHOANALYSIS, PSYCHIATRY AND LAW (1967); J. ZISHEN, COP-
ING WITH PSYCHIATRISTS AND PSYCHOLOGICAL TESTING (1970).
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conditions or dangerous products. 51 Sociological evidence has been
used extensively in the anti-discrimination area as exemplified by the
Supreme Court's reliance on sociological literature in its opinion in
Brown v. Board of Education52 and the subsequent cases expanding
on the anti-discrimination principle.2 53 Such evidence was also relied
upon when the Court confronted the question of how many persons
are required to satisfy the constitutional guarantee of a trial by
jury.254

Judges admittedly start out as amateurs in each of these areas,
not professionally equipped to evaluate the technical arguments of
any of the expert witnesses brought before them. Yet, the lack of
professional training should not discourage courts from attempting
to apply some kind of truth-testing to the intuitive judgments they
may have about such matters. The effort to understand empirical
studies should render the judicial function more objective than sim-
ple reliance on personal intuition, preference, or experience.

All of us start out with an intuitive sense about many of these
claims, although decisions on these matters, of course, cannot be
based on intuition alone. For example, in national labor policy there
has been considerable controversy regarding the appropriate degree
of regulatory control over misrepresentation or coercive statements
by employers in the course of campaigns to select bargaining repre-
sentatives for employees. 55 Close scrutiny of campaign speech may

251. See, e.g., Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d 436 (1944).
252. 349 U.S. 294 (1955).
253. See Brown v. Board of Educ., 347 U.S. at 493-95; see also cases cited supra note

11. The appendix to appellants' brief in Brown, signed by 32 sociologists, anthropologists, psy-
chiatrists, and psychologists, all of whom had done work in the field of American race rela-
tions, is reprinted as The Effects of Segregation and the Consequences of Desegregatiorn A
Social Science Statement, 37 MINN. L. Rev. 427 (1953).

For a general discussion of courts' use of social science data, see Doyle, Can Social Sci-
ence Data Be Used in Judicial Decisionmaking?, 6 J. L. & EDuc. 13 (1977); Dworkin, Social
Sciences and Constitutional Rights-The Consequences of Uncertainty, 6 J. L. & EDUC. 3
(1977).

254. See Ballew v. Georgia, 435 U.S. 223, 231-39 (1978) (plurality opinion).
255. Compare Midland Nat'l Life Insurance, 263 N.L.R.B. No. 24 (Aug. 4, 1982),

overruling both General Knit of Cal., Inc., 239 N.L.R.B. 619 (1978) and Hollywood Ceramics
Co., 140 N.L.R.B. 221 (1962), and Shopping Kart Food Market, 228 N.L.R.B. 1311 (1977),
also overruling Hollywood Ceramics (both Midland and Shopping Kart held that representa-
tion elections will not be set aside solely because of misleading campaign statements) with
General Knit of Cal., Inc., 239 N.L.R.B. at 620, overruling Shopping Kart and Hollywood
Ceramics Co., 140 N.L.R.B. at 224 (both General Knit and Hollywood Ceramics held that
representation elections may be set aside if campaign misstatements are made which: (1) are a
substantial departure from the truth and (2) may reasonably be expected to have a significant
impact on the election).
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be necessary if one assumes that employees are attentive to cam-
paign propaganda, unable to distinguish truth from falsity, and
likely to be intimidated by the employer's statements. On the other
hand, if one thinks that employees are inattentive, capable of sorting
out truthful statements from misrepresentations, and more likely to
be emboldened to join the union in the face of an employer's threats,
one might decide to deregulate campaign speech and save adminis-
trative resources for other tasks. Empirical studies of employee be-
havior by competent social scientists should have more to contribute
to this debate than the individual intuitions of the National Labor
Relations Board members or judges. In recent years, the National
Labor Relations Board has adopted four different positions on the
regulatory standards applied to misrepresentations in campaign
speech, first embracing one particular study, then rejecting it, and
more recently shifting ground again.25 6 In a circumstance like this,
a court's careful examination of available research should be
welcomed.

This is not to imply that a judge will be "ruled" by the evidence
in cases of this type. Even when empirical data is available to the
court, judges will draw varying inferences from it. Professor Maurice
Rosenberg has noted the different conclusions drawn by Justices
Brennan and Marshall after their review of studies which sought to
demonstrate whether jury performance was a function of panel
size. 57

Several judges have commented on the relative inadequacy of
judicial devices for gathering and evaluating complex data as com-
pared to the procedures available to legislative committees or admin-
istrative agencies.25 8 Others have suggested innovative procedures,
including a panel of scientific advisors, impartial consultants func-

256, See cases cited supra note 255. The study in question was one which found, after a
survey of voters in 31 union representation elections, that less than 20% of the voters had been
persuaded to change their votes by the campaign propaganda to which they had been exposed
prior to the election. See Getman & Goldberg, The Behaviorial Assumptions Underlying
NLRB Regulation of Campaign Misrepresentations: An Empirical Evaluation, Part II, 28
STAN. L. REV. 263 (1976); see also J. GETMAN, S. GOLDBERG & J. HERMAN, UNION REPRE-
SENTATION ELECTIONS: LAW AND REALITY (1976).

257. Rosenberg, Anything Legislatures Can Do, Courts Can Do Better?, 62 A.B.A. J.
587, 589 (1976). Compare Colgrove v. Battin, 413 U.S. 149, 158-60 (1973) (Brennan, J.) with
id. at 167 n.l (Marshall, J., dissenting) (disagreeing, based on empirical studies, about
whether six-person juries would consistently reach different verdicts than twelve-person juries).

258. See International News Serv. v. Associated Press, 248 U.S. 215, 263-67 (1918)
(Brandeis, J., dissenting); Friendly, The Gap in Lawmaking-Judges Who Can't and Legisla-
tors Who Won't, 63 COLUM. L. REV. 787 (1963).
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tioning on an ad hoc basis as an adjunct to the courts, or "a public
agency [acting] as an information resource or depository for social
and technological data.2 59 Such an agency would be charged with
collecting and validating the methodology of technical studies,
thereby screening the research for judicial reference. To the extent
these devices are intended to function outside the adversary process,
without the opportunity for criticism and confrontation, they are cer-
tain to arouse the opposition of many lawyers. Yet, it cannot be
doubted that the courts are expanding their reach through interven-
ors participating in complex cases,260 law clerks searching the librar-
ies for non-legal materials, and special investigative masters engaged
in field work.261

For better or worse, judges and their law clerks are surveying a
wide territory in search of useful information. In a complex case in-
volving efforts to reform public bureaucracies, the large number of
participants and affected interests not only changes the nature of the
judicial function, but also opens up the court to new channels of in-
formation. If judges maintain a healthy skepticism about the theo-
ries presented to them and recognize that their conclusions are inevi-
tably subject to later correction as the techniques grow more
sophisticated, they need not be hesitant about the need to deal with
technical areas in which they are not professionally competent. It
would be better for the judicial process if the clash of expert testi-
mony and empirical studies has the effect of opening the judges'
minds to different sides of the issue, obliging them to apply this in-
formation and to go beyond their own experiences, testing their own
intuitive judgments. Each of us begins with a personal sense as to
whether separate but equal can be equal, whether a six member jury
will reach different results than a panel of twelve, or whether more
money for schools is likely to produce better educated students. One
expects the courts, however, to take account of a wider range of
available information and to avoid grounding their decisions on indi-
vidual instinct. Our aversion to the influence of the judge's individual
preference lies at the root of the limitations we deem necessary to
place the stamp of legitimacy on the exercise of judicial power.26 2

The complexity of the issues and the conflicts generated by the

259. See Rosenberg, supra note 257, at 590.
260. See supra notes 56-62 and accompanying text.
261. See infra note 294 and accompanying text.
262. See Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L.

REV. 1, 12-15 (1959).
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information presented to the court in these cases are not a reason for
abstaining from giving meaning to constitutional values, but rather a
reason to be explicit about the limitations. The court need speak
with no greater certainty and finality than the state of the art per-
mits. For judges as for others, the process of fact-finding in a com-
plex area is always subject to the imperfections and limits of human
knowledge. Judges faced with complex constitutional claims can ac-
knowledge that fact while still making use of all the information
available to guide their decisions as objectively as possible.

C. The Political Dialogue Between the Judiciary, the Legislature,
and the Bureaucracy

There is another aspect of institutional reform suits that argua-
bly makes them less appropriate for judicial remedy than typical
lawsuits. The structural reform lawsuits challenge conditions prevail-
ing as a result of the conduct of administrative organizations, includ-
ing school systems, hospitals, prisons, and zoning boards. The public
bureaucracy is alleged to have violated a constitutional value or stan-
dard in circumstances where the infringement is not limited to a par-
ticular individual whose claim might be easily redressed by an order
that the officials in charge of the institution change their conduct
toward him. Rather, the interest which the plaintiffs seek to protect
is widespread, and the effects of which they complain often have
consequences not only for those immediately subject to the bureau-
cratic arrangement, but ultimately for many others in the commu-
nity. Even when the issue is framed more narrowly-the request of a
group of inmates for better treatment within the institution, the in-
terest of school children in equal educational opportunity, or the pe-
tition of black persons for protection against police abuse-the claim
actually raises much broader implications. At issue in such a case is
the bureaucratic system, which the petitioners claim imperils the re-
alization of the constitutional values encompassed in the broad guar-
antees of equality, liberty, or due process.

These cases are no doubt a product of the modern administra-
tive state, in which the individual's interest can be threatened much
more by the systematic behavior of large-scale organizations than by
any particular rule or policy affecting his conduct. Several commen-
tators have charted the differences between this kind of lawsuit and
the classic model of private dispute settlement, including the multi-
plicity of parties, the different focus of the issue at the root of the
claim, the prospective and affirmative nature of the remedy sought,
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and the impersonal character of the defendants' responsibility for the
condition of which the plaintiffs complain."'

There can be no doubt that the institutional reform cases liti-
gated during the last decade or two are markedly different from the
typical contract or tort dispute between private parties. It is, how-
ever, misleading to describe that difference by reference to the "pub-
lic" nature of the value at stake in the litigation. When common law
judges describe a standard of negligence or decide whether there is
sufficient consideration to make a contract binding, they are no less
involved in giving meaning to important public values than Supreme
Court Justices are when they decide a constitutional claim.26

" Our
legal system provides a mechanism for third party determination at
public expense for virtually any public or private controversy where
the claim is grounded in a right as opposed to an interest.265

Whether their grievance is against a private or public party,268 the

263. See, e.g., Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L.
REV. 1281 (1976); Fiss, The Supreme Court, 1978 Term-Foreword: The Forms of Justice,
93 HARV. L. REV. 1, 18-22 (1979); see also Chayes, The Supreme Court, 1981
Term-Foreword: Public Law Litigation and the Burger Court, 96 HARV. L. REv. 4 (1982).

264. See Fiss, supra note 263, at 30, 31.
265. Disputes over interest are generally left to the processes of voluntary settlement,

including negotiation. See id. at 30. See generally H. RAiFFA, THE ART AND SCIENCE OF
NEGOTIATION (1982); Eisenberg, Private Ordering through Negotiation: Dispute-Settlement
and Rulemaking, 89 HARV. L. REV. 637 (1976); Private Alternatives to the Judicial Process,
8 J. LEGAL STUD. 231 (1979).

266. "'Generally the United States, as sovereign, is immune from suit'" unless it other-
wise consents. United States v. Mitchell, 445 U.S. 535, 538 (1980) (quoting United States v.
Sherwood, 312 U.S. 584, 586 (1941)). Congress, however, has created a number of exceptions
to the United States' general sovereign immunity. See, e.g., Federal Tort Claims Act, 28
U.S.C. § 1346(b) (1976) (allowing suit to be brought against the United States by individuals
alleging injury caused by negligence of government employees). The United States Court of
Claims was created in 1855 specifically to determine money claims under such exceptions. C.
WRIGHT, HANDBOOK OF THE LAW OF FEDERAL COURTS § 22, at 82 (3d ed. 1976). Suit may
also be brought against federal officials in their individual capacities for unconstitutional con-
duct engaged in under color of law which causes injury. See Bivens v. Six Unknown Named
Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971).

The eleventh amendment to the United States Constitution generally precludes suits by
individuals against a state even for actions arising under the Constitution itself, Hans v. Loui-
siana, 134 U.S. 1 (1890). The effect of this sovereign immunity is, however, lessened as a
result of decisions permitting actions to proceed against an officer of the state for either money
damages or injunctive relief, so long as the actions at issue are alleged to be unconstitutional
and thus outside the officer's sphere of legitimate functions. See Home Tel. & Tel. v. City of
Los Angeles, 227 U.S. 278 (1913); Exparte Young, 209 U.S. 123 (1908). An example of such
an action is one for damages brought by an individual arising out of allegedly unconstitutional
tortious conduct by a state official acting under color of law. See 42 U.S.C. § 1983 (1976).
Such damages may only be sought from the individual officer, Scheuer v. Rhodes, 416 U.S.
232 (1974), unless the state has explicitly waived its eleventh amendment immunity, see Fitz-
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person who believes that a right established under constitutional,
statutory, or common law has been infringed has direct recourse to
the courts to have that claim resolved and to seek redress. By resolv-
ing the controversy in a manner applicable to similar cases that arise
in the future and justified by reference to the resolution of compara-
ble claims in the past, judges perform their function of giving con-
tent to the public values which underlie legal rules. The judge clari-
fies the meaning of a legal rule and applies it to the particular
circumstances of the controversy brought before the court. Whether
the claim is grounded, for example, in the contractual requirement
of consideration or the constitutional mandate of due process, should
not affect the judicial obligation to fill in the outline of that value, to
imbue it with meaning, and then to apply that meaning to the imme-
diate dispute. This basic function should neither change because the
case involves a condition or relationship in the society with implica-
tions that radiate over a wide terrain, nor because there are many
parties who potentially have an interest in the particular meaning
given by the court to the value which supports the claim.

When the value at stake is constitutional, rather than one aris-
ing from statutory or common law, however, the issue of judicial le-
gitimacy takes on even greater force because the court is being asked
to override the meaning given that value by the legislative or execu-
tive branch of government.8 7 In taking the bold step of invalidating
the value definition adopted by another branch, especially one whose
authority is more directly rooted in popular consent, the court's
power is most vulnerable and in need of a rationale supporting its
extraordinary exercise.268 Such a support structure is typically found
in one or more of the following sources: some combination of a vari-
ant on the consent theory which supports the power of the political
branches; methodological constraints which confine judges' own pref-
erences and make their interpretations of constitutional values more
objective; procedural requirements with the same goal; or, substan-
tive guidelines to constrict their interpretations of the constitutional
mandate.6 9

patrick v. Bitzer, 427 U.S. 445 (1976); Employees of the Dep't of Pub. Health & Welfare v.
Department of Pub. Health & Welfare, 411 U.S. 279 (1973).

267. See J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS 129-70
(1980); see also A. BICKEL, THE LEAST DANGEROUS BRANCH (1962); C. BLACK, STRUCTURE
AND RELATIONSHIP IN CONSTITUTIONAL LAW (1969); J. ELY, DEMOCRACY AND DISTRUST

(1980); L. HAND, THE BILL OF RIGHTS (1958); Wechsler, supra note 262.
268. See J. CHOPER, supra note 267, at 138; THE FEDERALIST No. 78 (A. Hamilton).
269. See A. Cox, THE ROLE OF THE SUPREME COURT IN AMERICAN GOVERNMENT 25-
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These supports are obviously more interrelated than mutually
exclusive. For example, Professor Archibald Cox has argued that
"the power to command acceptance and support from the commu-
nity" is crucial to judicial legitimacy.2 70 Cox saw the court earning
this acceptance by the method of reasoning from analogy and prece-
dent to a resolution of the claim before it.27 1 Similarly, Professor
Herbert Wechsler thought the community's tolerance of judicial re-
view would be enhanced if judges strictly adhered to the method of
relying solely on their capacities to articulate general principles ca-
pable of resolving future cases and transcending any particular re-
suit.2 7 2 To be legitimate, Wechsler theorized, the power of judicial
review had to be exercised without reliance on the judge's own per-
sonal preferences.273 Professor Owen Fiss similarly contrasted the
personal or popular preferences which influence the legislator with
the judge's objective search for "true" values,27 4 although he dis-
puted the view of others that the legislative branch has a superior
claim to responsibility for articulating constitutional values. 7  Fiss
found the basis of judicial competence in the independence of judges
(in the sense of impartiality and detachment from political contro-
versy), 276 as well as-in their obligation both to respond to the liti-
gant's agenda 277 and to justify their decisions by articulating the rea-
sons for them.27 1  Only these methodological and procedural
constraints allow judges to give content to important constitutional
values and override the meaning given those values by the other

30, 99-118 (1976); Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 353,
393-404 (1978).

270. A. Cox, supra note 269, at 103; see also sources cited supra note 263.
271. See A. Cox, supra note 269, at 112-13.
272. See Wechsler, supra note 262, at 11-20.
273. See id. at 16. As several commentators have noted, Wechsler's concept of neutral-

ity is more useful as a guide to the application of constitutional principles than as a method for
determining the content of those principles. See, e.g., Deutsch, Neutrality, Legitimacy, and the
Supreme Court: Some Intersections Between Law and Political Science, 20 STAN. L. REv.
169, 188 (1968). Neutrality must also be sacrificed on occasion to institutional pressures, in-
cluding the pressure on individual justices to compromise in order to hold a majority. See
Greenawalt, The Enduring Significance of Neutral Principles, 78 CoLuM. L. REV. 982, 1007-
08 (1978). For a recent criticism of the Wechsler thesis, see Tushnet, Following The Rules
Laid Down: A Critique of Interpretivism and Neutral Principles, 96 HARV. L. REV. 781, 806-
21 (1983).

274. See Fiss, supra note 263, at 9.
275. See id. at 9, 41.
276. See id. at 9.
277. Id. at 13.
278. Id.
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branches. The implication is that without these limits and constraints
on their intuition, a judge's effort to impart meaning to the broad
generalities of constitutional provisions might have no more claim to
validity than the individual legislator's preference, and much less
than the collective preference of the majority expressed through the
political branches.

Other commentators would go further toward constraining the
court procedurally by imposing a normative requirement of individ-
ual participation by each affected party as a standard of legitimacy
for the exercise of judicial power.2  If every affected interest must
participate, it will be much more difficult to justify the kind of repre-
sentative process of dispute settlement involved in institutional re-
form cases. Professor Lon Fuller, however, has defined acceptable
adjudication in terms of bipolar dispute settlement and has opposed
judicial involvement in polycentric conflicts where participation is
not so readily assured and the implications of a decision on other
affected interests are much harder to predict.2 80

The difficulty with this view is that if the rules of the game
require it, even the most complex institutional reform case can read-
ily be restated as a bipolar dispute which the court is asked to settle:
for example, Kenneth Robinson has been deprived of the educational
opportunity or program which the constitution guarantees as a result
of the state government's decision to leave funding to the discretion
of the Jersey City School Board;281 the state maximum security
prison has violated John Smith's right to humane treatment by hous-
ing him with 100 others in a single dormitory where he is at the
mercy of assaults by other inmates;282 or, the state has breached
Mary Jones' right to live near her work by allowing a municipality
to zone in a way that excludes all low or moderate income hous-
ing.283 Simply to state the issue, however, suggests the limitations of
the formulation. Even in the absence of a team of public interest
lawyers, the judge will quickly perceive that the plaintiff is only one

279. See Fuller, supra note 269, at 382-85 (quoting Fuller & Randall, Professional
Responsibility: Report of the Joint Conference, 44 A.B.A. J. 1159, 1160-61, 1162, 1216
(1958)).

280. See Fuller, supra note 269, at 394-95.
281. See Robinson v. Cahill, 62 N.J. 473, 303 A.2d 273 (1973) (Robinson 1).
282. See Hutto v. Finney, 437 U.S. 678 (1978).
283. See Southern Burlington County NAACP v. Township of Mount Laurel, 67 N.J.

151, 336 A.2d 713 (1975) (Mount Laurel ); Mayo, Exclusionary Zoning, Remedies, and the
Expansive Role of the Court in Public Law Litigation, 31 SYRACUSE L. REV. 755 (1980);
Developments In the Law-Zoning, 91 HARV. L. REv. 1427, 1694-1708 (1978).
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of many individuals and interest groups affected by the practice of
which he complains and that a declaration that the bureacracy has
violated the individual plaintiff's right only goes part of the way to
impart meaning into the constitutional value raised by the case. The
court must proceed to make a choice about how to redress the un-
constitutional condition, and that effort is likely to mean continuing
judicial involvement, polycentric effects of the court's decree, and the
possibility of conflict with the political branches.

These are undoubtedly threats to the judicial function, posing
some real risk to the court's legitimacy. Yet, the risk cannot be
avoided by a policy against judicial recognition of claims which de-
part from the model of bipolar, individualized dispute settlement. In
the school finance case itself, an individual student's constitutional
claim cannot be dismissed any more than it can be resolved without
regard to the similar condition of other pupils and other school dis-
tricts. Neither can our hypothetical prison inmate's claim, nor that
of our alleged victim of exclusionary zoning, be so easily dismissed.
A decision denying the substantive claim has the same sweeping im-
plications as a declaration that the plaintiff's rights have been
violated.

Similarly, after declaring that the current condition of school
financing violates the constitutional value, the court cannot abstain
from ordering a remedy because the remedial phase of the litigation
might jeopardize the judge's independence or confront the court with
choices not usually determined by reference to the scope of the viola-
tion. "Not to act," as Professor Cox said in his Oxford lectures,
"would be to acknowledge judicial futility."284 Yet, Professor Fiss is
surely on target in citing the desire to be effective in the ensuing
conflict with the bureaucracy as the central threat to the judge's in-
dependence.285 As a strategist in an environment where success de-
pends on the reaction of a complex, political, and bureaucratic or-
ganization, the court's detachment as well as its patience might be
strained.

Consider, for example, the recent exclusionary zoning decision,
Southern Burlington County NAACP v. Township of Mount Laurel
(Mount Laurel I1),288 issued by a unanimous New Jersey Supreme
Court. After restating the declaration of constitutional values incor-

284. A. Cox, supra note 269, at 95.
285. Fiss, supra note 263, at 53-54.
286. 92 N.J. 158, 456 A.2d 390 (1983) (Mount Laurel I1).
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porated in the Mount Laurel I decision, 28 7-which had established
the principle that a municipality violates the state constitution when
it fails to provide a realistic opportunity for low and moderate in-
come housing 288-the court noted that administration of the promise
made in its earlier decision had been frustrated by endless litigation
in the lower courts.289 Based on its conviction that "[t]he doctrine is
right but its administration has been ineffective,"290 the court pro-
ceeded to actualize the constitutional guarantee by a variety of sub-
stantive and procedural devices, including: more objective standards
to apply the Mount Laurel doctrine to particular cases;291 stronger
remedies (such as the more frequent use of an affirmative order per-
mitting the builder to go forward with his project);292 the assignment
of specially designated judges in each region of the state to hear all
such claims in an effort to speed up the judicial process; 293 and the
frequent use of special masters to investigate the facts necessary to
dispose of exclusionary zoning claims.294

One might as well be candid about the risk in such circum-
stances. The Mount Laurel II court was plainly not "detached"
about its desire to be effective. 295 Nor was Judge Johnson in the pro-
tracted litigation involving the Alabama mental health institu-
tions.298 Similarly, the Robinson court was hardly disinterested in
the consequences of its strategic response to the legislative failure to
fund the school aid formula in the Public School Education Act of
1975.297 Its injunction against spending for schools was clearly
aimed at pressuring the lawmakers to adopt the income tax and pro-
vide the revenues needed to fund the schools.298 Yet, the solution
cannot be to abstain from a ruling on the constitutional claim, to
stop short with a declaration of a right, or to tailor the remedy to the

287. Id. at 208-09, 456 A.2d at 415-17. See Mount Laurel I, 67 N.J. 151, 336 A.2d 713
(1974).

288. Mount Laurel I, 67 N.J. at 173-74, 336 A.2d at 724-25.
289. See Mount Laurel II, 92 N.J. at 199-200, 456 A.2d at 410-11.
290. Id. at 201, 456 A.2d at 411.
291. See id. at 214-16, 456 A.2d at 418-19.
292. See Id. at 217-18, 456 A.2d at 419-20.
293. Id. at 215, 216-17, 456 A.2d at 418, 419.
294. See Id. at 218, 280-85, 456 A.2d at 420, 453-55.
295. See id. at 212-13, 456 A.2d at 417-18.
296. See Wyatt v. Stickney, 334 F. Supp. 1341 (M.D. Ala. 1971), enforced, 344 F.

Supp. 374 and 344 F. Supp. 387 (M.D. Ala. 1972), affd in part remanded in part sub nom.
Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974); see also Note, The Wyatt Case: Imple-
mentation of a Judicial Decree Ordering Institutional Change, 84 YALE L.J. 1338 (1975).

297. See supra notes 160-200 and accompanying text.
298. See supra notes 190-200 and accompanying text.
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narrowest definition of the violation. None of those options are ade-
quate to fulfill the court's responsibility for explaining the meaning
of the constitutional mandate.

In the modern administrative state, the task of protecting indi-
vidual rights against bureaucratic abuse may frequently place the
courts in conflict with the other branches of government. Given the
array of complex issues raised in school finance cases, one may doubt
the judicial capacity to describe either the right or the remedy. Once
a violation is found, however, as it was in Brown v. Board of Educa-
tion,2 99 or in Robinson v. Cahill,300 the court making the declaration
is inescapably involved, strategically committed to a political process
to resolve the dimensions of the right and the means by which it is to
be vindicated.30 1 That should not necessarily discourage the declara-
tion, but it should sound a warning that the remedial issues be con-
sidered early in the litigation.

In an institutional reform case the court faces a variety of ex-
ceptional challenges. It must undertake to assure the participation of
adverse interests. 2 In a school finance claim, for example, this re-
sponsibility generally requires the judge to permit the more affluent
school districts and urban school boards to intervene.3 03 It may also
counsel separate participation by taxpayer and teacher groups and
by various political officials in the legislative and executive
branches. 4 The court has to take a stronger hand in managing the
case, determining both the trial schedule and the scope of pretrial
proceedings. In the same way, the judge should oblige the parties to
address the questions: "What relief do you seek?" or "What reme-
dial options are available to this court in the event a violation is
found?" Forcing consideration of that issue early in the proceeding
helps to frame the substantive claims and inform the court's inter-
pretation of the applicable constitutional standard. It also avoids the
risk that an appellate court will indulge in its own presumptions

299. 347 U.S. 483 (1954).
300. 62 N.J. 473, 303 A.2d 273 (1973) (Robinson I).
301. For a general discussion of the remedial issues raised in institutional litigation, see

Eisenberg & Yeazell, The Ordinary and the Extraordinary in Institutional Litigation, 93
HARV. L. REV. 465 (1980); Special Project, The Remedial Process in Institutional Reform
Litigation, 78 COLUM. L. REV. 784 (1978).

302. See Eisenberg, Participation, Responsiveness, and the Consultative Process: An
Essay for Lon Fuller, 92 HARV. L. REV. 410, 427-28 (1978). This must normally be done by
actively involving representatives of different interest groups; obviously, it is impossible in such
cases to afford participation by each affected individual.

303. See supra notes 56-62 and accompanying text.
304. See supra notes 172-73 and accompanying text.

1983]



HOFSTRA LAW RE VIEW

about the appropriate range of remedies.305

Legitimacy in complex public litigation will ultimately be
grounded, as it is in other cases, on the court's respect for the meth-
ods of reasoning characteristic of adjudication, and the procedural
rules which guide the exercise of its power. A judicial decision in this
area will command acceptance by the force of its analysis and the
extent to which the opinion convinces the relevant audience that it
represents an honest effort to find and articulate the true meaning of
the constitutional value at stake in the case, not merely the judge's
own preference or calculation of the popular will.306

When the nature of the issue places the court in conffict with an
agency of a political branch, the judge should take comfort in the
dialectical quality of the process. In devising a remedy for a condi-
tion which violates a constitutional standard, the court has to be con-
cerned that it is effective as well as fair. That desire requires the
judge to gain an understanding of the complex patterns of bureau-
cratic behavior 307 and to think strategically about the remedial op-
tions. As a result, the remedial order will inevitably be tentative and
subject to revision. It may also be a product of bargaining or consul-
tation, and the judge need not apologize if the result is less than
ideal because it seeks to account for the complex responses from the
organization to which it is directed. 308

The dialogue in which the court is involved is not merely an
exchange between adverse parties to establish the agenda to which
the judge must respond.30 It is more a continuing discourse about
constitutional norms between the court and the other branches of
government, in which the court speaks through its orders and the
institutional responses of the political branches determine whether

305. See supra notes 110-11 and accompanying text.
306. On the craft of judicial decision-making, see generally C. BLACK, DECISION Ac-

CORDING TO LAW (1981); Dworkin, "Natural" Law Revisited, 34 U. FLA. L. REV. 165
(1982). Where commentators have not been convinced that a judge or justice has made such
an "honest effort," they frequently attempt to improve the opinion themselves. See, e.g.,
Kirgis, A Wishful Thinker's Rehearing in the Hague Case, 10 HOSTRA L. REV. 1059 (1982);
Regan, Rewriting Roe v. Wade, 77 MICH. L. REV. 1569 (1979); Henkin, Shelley v. Kraemer:
Notes For a Revised Opinion, 110 U. PA. L. REv. 473 (1962).

307. See M. CROZIER, THE BUREAUCRATIC PHENOMENON (1964); Note, Decisionmak-
Ing Models and the Control of Corporate Crime, 85 YALE L.J. 1091 (1976).

308. But see Diver, The Judge as Political Powerbroker: Superintending Structural
Change in Public Institutions, 65 VA. L. REV. 43, 90-94 (1979) (ability to identify adequately
and take account of needs and potential responses of competing political factions in an institu-
tional case beyond judicial competence).

309. See Fiss, supra note 263, at 15 & n.34.

[Vol. 11:1205



SCHOOL FINANCE

the judge's previous statement was sufficient or ought to be followed
with another decree.

Viewed in this manner, the injunction issued in Robinson VI
may have been the most cautious exercise of judicial power: prompt-
ing the legislature to fund its own formula, avoiding by that response
the need for more continuing or far-reaching judicial relief, and yet
still permitting the court another volley if the legislature failed to
act.3 10 This kind of discourse should be a feature of the remedial
stages of institutional reform litigation. In cases of this type, the de-
bate over remedies should properly inform the declaratory phase of
the litigation.

V. CONCLUSION

After a decade of state experimentation in and out of court,
considerable doubt remains concerning the most effective and equita-
ble method of funding education. The consequences of different re-
form schemes, some prompted by state court decisions, and others
enacted by legislative bodies, are still largely uncharted. Both educa-
tors and legal commentators have recently reflected serious skepti-
cism about the educational results produced by the power-equaliza-
tion formula.

The search for an acceptable method of school funding will un-
doubtedly continue to lead to the courts. The strength of the local
interests in these claims, combined with the desirability of state ex-
perimentation, make it clear that the effect of San Antonio Indepen-
dent School District v. Rodriguez,311 -e ffectively to foreclose fed-
eral involvement in the school finance dispute-has been a beneficial
one. State court involvement should not, however, be similarly fore-
closed by a reluctance to become involved in what is admittedly a
complex and politically oriented dispute. A challenge to the constitu-
tionality of existing funding arrangements initiates a dialogue among
the branches of state government and a wide variety of affected in-
terest groups; properly managed by the courts, that communication

310. See supra notes 193-200 and accompanying text. If the injunction had remained in
effect as the September opening of schools approached, it is likely that the court would have
taken further action. It is interesting to speculate whether the court would have ordered the
more affirmative remedies put forward by Justice Pashman in Robinson VI, 70 N.J. 155, 166-
78, 358 A.2d 457, 462-69 (Pashman, J., dissenting), or a more modest reallocation of existing
appropriated funds.

311. 411 U.S. 1 (1973).
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can ultimately prompt significant improvements in the education
system.


