
ZAPATA CORP. v. MALDONADO

CORPORATIONS-Where a corporation seeks dismissal or summary
judgment of a stockholder derivative suit alleging directorial
wrongdoing upon the recommendation of a special litigation com-
mittee appointed by the corporation's board of directors, the corpo-
ration has the burden of proving the independence and good faith of
the committee and the reasonableness of its conclusions; if the cor-
poration meets this burden, then the court is to exercise its own
independent business judgment as to whether the motion should be
granted. 430 A.2d 779 (Del. 1981).

Traditionally, courts have held that a board of directors may
properly choose not to litigate a particular corporate claim.1 These
decisions are founded on the tenet that the determination of whether
or not to pursue a claim, like all other corporate decisions, is within
the sole authority of the board of directors.' Stockholder challenge to
the adequacy of the board's performance of this duty is the basis of
the stockholder derivative suit.'

In considering stockholder challenges to board decisions, it
should be noted that there are, broadly, two categories of stockholder
derivative suits. The first category consists of actions in which a
stockholder seeks redress of wrongs to the corporation committed by
third parties." The second is comprised of actions seeking redress of

1. E.g., United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263-64
(1917); Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903); Hawes v.
Oakland, 104 U.S. 450, 456-57 (1881)(quoting MacDougall v. Gardiner, 1 Ch. D. 13 (Ch.
App. 1875)); Klotz v. Consolidated Edison Co., 386 F. Supp. 577, 581 (S.D.N.Y. 1974); see
Ashwander v. T.V.A., 297 U.S. 288, 343 (1936).

2. E.g.. United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263 (1917);
Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903); Klotz v. Consoli-
dated Edison Co., 386 F. Supp. 577, 581 (S.D.N.Y. 1974); see In re Kaufman Mutual Fund
Actions, 479 F.2d 257, 263 (1st Cir.), cert. denied, 414 U.S. 857 (1973); Ash v. I.B.M., 353
F.2d 491, 493 (3d Cir. 1965), cert. denied, 384 U.S. 927 (1966); Bernstein v. Medio Banca di
Credito Finanziaro-Societa Per Azioni, 69 F.R.D. 592, 595 (S.D.N.Y. 1974); 13 W. FLETCH-
ER, CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS § 5822 (rev. perm. ed. 1980).

3. Note, Demand on Directors and Shareholders as a Prerequisite to a Derivative Suit,
73 HARV. L. REv. 746, 748 (1960); see Dykstra, The Revival of the Derivative Suit, 116 U.
PA. L. REV. 74, 97 (1967).

4. See, e.g., Hawes v. Oakland, 104 U.S. 450 (1881); Ash v. I.B.M., 353 F.2d 491 (3d
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wrongs to the corporation committed by the corporation's own direc-
tors.5 Before commencing the first type of derivative suit, a stock-
holder is required to make a demand upon the corporation, through
its board of directors, to initiate the suit on behalf of the corpora-
tion.4 The purpose of the demand requirement is to assure that the
board has an opportunity to determine whether the corporation
ought to litigate the claim. 7 Generally, board decisions not to pursue
a claim against third parties have been respected by the courts and
have precluded initiation of the derivative suit by the stockholder.8

The basis for this judicial deference to board decisions is the
business judgment rule. One commentator has defined the rule in the
following manner:

A corporate transaction that involves no self-dealing by, or other
personal interest of, the directors who authorized the transaction
will not be enjoined or set aside for the directors' failure to satisfy
the standards that govern a director's performance of his or her
duties, and directors who authorized the transaction will not be
held personally liable for resultant damages, unless:

(1) the directors did not exercise due care to ascertain
the relevant and available facts before voting to authorize
the transaction; or
(2) the directors voted to authorize the transaction even
though they did not reasonably believe or could not have

Cir. 1965), cert. denied, 384 U.S. 927 (1966); Klotz v. Consolidated Edison Co., 386 F. Supp.
577 (S.D.N.Y. 1974); Bernstein v. Medio Banca di Credito Finanziaro-Societa Per Azioni, 69
F.R.D. 592 (S.D.N.Y. 1974); Issner v. Aldrich, 254 F. Supp. 696 (D. Del. 1966).

5. See infra notes 10-13 and accompanying text.
6. See, e.g., FED. R. Civ. P. 23.1; DEL. CT. C.P.R. 23.1; N.Y. Bus. CORP. LAW §

626(c) (McKinney 1963).
7. Note, supra note 3, at 748. The demand requirement may serve several additional

functions beneficial to the corporation. These include informing the directors of the alleged
wrong sought to be redressed, informing the stockholders of the directors' refusal to seek such
redress, notifying the stockholders that the board may be failing to adequately protect their
interests. Furthermore, if the board decides to pursue the action in response to the demand, the
litigation will be benefitted by having the full extent of corporate resources available to it; and
the possibility of the corporation assuming control of the litigation may serve to discourage the
secret settlement of such suits between the plaintiff-stockholder and the defendants, which is
often the motivation behind the initiation of such suits by stockholders. Id. at 748-49.

8. See, e.g., United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263-64
(1917); Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903); Klotz v.
Consolidated Edison Co., 386 F. Supp. 577, 581-82 (S.D.N.Y. 1974); Issner v. Aldrich, 254 F.
Supp. 696, 699-700 (D. Del. 1966). The minority view, however, would permit a stockholder to
assert a clear cause of action, upon an unjustified board refusal to do so, equating such refusal
to a directorial breach of trust. Epstein v. Schenck, 35 N.Y.S.2d 969, 981 (Sup. Ct. 1939); see
13 W. FLETcHER, supra note 2, at 145.

[Vol. 10:943



ZAPATA CORP. v. MALDONADO

reasonably believed the transaction to be for the best inter-
est of the corporation; or
(3) in some other way the directors' authorization of the
transaction was not in good faith.9

A board decision not to pursue a corporate claim in response to a
shareholder demand to do so is a transaction within the contempla-
tion of the rule.10 Consequently, a stockholder challenge to the
board's decision not to pursue a corporate claim against third parties
will fail, save for a showing of personal interest, bad faith, or unrea-
sonable investigation into the matter on the part of the directors.,

This application of the business judgment rule has been ex-
tended to the other category of stockholder derivative suits in which
the stockholder seeks redress of wrongs to the corporation allegedly
committed by all or some of the corporation's directors.1 2 In such
actions, the courts have understandably excused the demand require-
ment,13 since "demand would be futile [in] that the officers are
under an influence that sterilizes discretion and could not be proper
persons to conduct the litigation."'" Thus, in these cases, the courts
have permitted the stockholder immediately to initiate the suit in his
or her own name. 15

Several cases reveal a recent trend in board response to such
stockholder-initiated derivative suits." The corporation law of vari-

9. Arsht, The Business Judgment Rule Revisited, 8 HOFSTRA L. REV. 93, 111-12
(1979).

10. See, e.g., United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263
(1917); Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903); Klotz v.
Consolidated Edison Co., 386 F. Supp. 577, 581 (S.D.N.Y. 1974).

11. United Copper See. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263-64 (1917);
Ash v. I.B.M., 353 F.2d 491, 493 (3d Cir. 1965), cert. denied, 384 U.S. 927 (1966).

12. Lewis v. Anderson, 615 F.2d 778 (9th Cir. 1979), cert. denied, 449 U.S. 869 (1980);
Abbey v. Control Data Corp. 603 F.2d 724 (8th Cir. 1979), cert. denied, 444 U.S. 1017
(1980); Cramer v. G.T.E., 582 F.2d 259 (3d Cir. 1978), cert. denied 439 U.S. 1129 (1979);
Maldonado v. Flynn, 485 F. Supp. 274 (S.D.N.Y. 1980); Rosengarten v. I.T. & T., 466 F.
Supp. 817 (S.D.N.Y. 1979); Issner v. Aldrich, 254 F. Supp. 696 (D.Del. 1966); Findley v.
Garrett, 109 Cal. App. 2d 166, 240 P.2d 421 (1952); Auerbach v. Bennett, 47 N.Y.2d 619,
393, N.E.2d 994, 419 N.Y.S.2d 920 (1979).

13. See, e.g., Meltzer v. Atlantic Research Corp., 330 F.2d 946, 948 (4th Cir.), cert.
denied, 379 U.S. 841 (1964); Ainscow v. Sanitary Co. of America, 21 Del. Ch. 35, 36-37, 180
A. 614, 615 (Ch. 1935); McKee v. Rogers, 18 Del. Ch. 81, 86, 156 A. 191, 193 (Ch. 1931);
Barr v. Wackman, 36 N.Y.2d 371, 377, 329 N.E.2d 180, 185, 368 N.Y.S.2d 497, 504 (1975).

14. McKee v. Rogers, 18 Del. Ch. 81, 86, 156 A. 191, 193 (Ch. 1931).
15. See infra text accompanying notes 38-47.
16. See, e.g., Gaines v. Haughton, 645 F.2d 761 (9th Cir. 1981), cert. denied, 50

U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Lewis v. Anderson, 615 F.2d 778 (9th Cir.
1979), cert. denied, 449 U.S. 869 (1980); Abbey v. Control Data Corp., 603 F.2d 724 (8th
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ous states permits a board of directors to appoint a committee of its
members, empowering it to discharge duties that the board itself is
responsible for.17 Under this statutory authority, boards have ap-
pointed committees comprised, in theory, of directors independent of
and disinterested in the allegations of directorial wrongdoing pro-
fessed by the plaintiff-stockholder.18 These special litigation commit-
tees are charged with the responsibilities of investigating the share-
holder's allegations and ultimately determining whether continuation
of the stockholder-initiated derivative suit is in the best interests of
the corporation. The committee has complete authority over such de-
terminations, and its findings and recommendations are binding on
the entire board of directors.19 Ideally, in the course of investigation,
the committee will engage independent counsel, outside accountants
and tax consultants, interview current and former employees, officers
and directors, take depositions, and review pleadings and related
materials.20 If, upon such investigation, the committee concludes
that continuation of the litigation, though meritorious, would not be
in the corporation's best interests, 21 it will then recommend that the

Cir. 1979), cert. denied, 444 U.S. 1017 (1980); Cramer v. G.T.E., 582 F.2d 259 (3d Cir.
1978), cert. denied, 439 U.S. 1129 (1979); Maldonado v. Flynn, 485 F. Supp. 274 (S.D.N.Y.
1980); Rosengarten v. I.T.&T., 466 F. Supp. 817 (S.D.N.Y. 1979); Lasker v. Burks, 426 F.
Supp. 844 (S.D.N.Y. 1977), rev'd, 567 F.2d 1208 (2d Cir. 1978), rev'd, 441 U.S. 471 (1979);
Gall v. Exxon Corp., 418 F. Supp. 508 (S.D.N.Y. 1976); Auerbach v. Bennett, 47 N.Y.2d
619, 393 N.E.2d 994 , 419 N.Y.S.2d 920 (1979).

17. See, e.g., CAL. CORP. CODE § 311 (West 1981); DEL. CODE ANN. tit. 8, § 141(c)
(1980); N.Y. Bus. CORP. LAW § 712(a) (McKinney Supp. 1981-1982); MODEL BUSINESS
CORP. AcT § 42 (1979). It should be noted that the New York statute precludes granting
authority over certain matters to committees. These include submitting to shareholders speci-
fied actions that require shareholder approval, filling vacancies on the board of directors, fixing
director compensation, and amending, repealing, or adopting by-laws, or specified board reso-
lutions. N.Y. Bus. CORP. LAW § 712(a) (McKinney Supp. 1981-1982). None of these restric-
tions, however, are concerned with determining whether particular claims ought to be litigated.

18. See, e.g., Gaines v. Haughton, 645 F.2d 761, 766-67 (9th Cir. 1981), cert. denied,
50 U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Cramer v. G.T.E., 582 F.2d 259, 264-66
(3d Cir. 1978), cert. denied, 439 U.S. 1129 (1979); Gall v. Exxon Corp., 418 F. Supp. 508,
510-11 (S.D.N.Y. 1976); Auerbach v. Bennett, 47 N.Y.2d 619, 625, 393 N.E.2d 994, 997,
419 N.Y.S.2d 920, 923 (1979).

19. See, e.g., Maldonado v. Flynn, 485 F. Supp. 274, 283 (S.D.N.Y. 1980).
20. Id. at 284.
21. Reasons often cited by special litigation committees as justification for recom-

mending that the corporation seek dismissal of a meritorious derivative suit include the
probability that litigation costs may outweigh any possible monetary recovery, the diversion of
senior management from the performance of their corporate duties, which litigation would
entail, and the effect of negative publicity upon employees, customers, and suppliers. Note,
The Business Judgment Rule in Derivative Suits Against Directors, 65 CORNELL L. REV. 600,
626-27 (1980); see, e.g., Maldonado v. Flynn, 485 F.Supp. 274, 284 n.35 (S.D.N.Y. 1980).

[Vol. 10:943
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corporation's counsel move for dismissal of the pending stockholder-
initiated action.2 A majority of the courts faced with such a motion
have relied on the business judgment rule2s as they have in the other
category of stockholder derivative suits.2 4 Accordingly, absent a
showing of committee bad faith, personal interest, or unreasonable-
ness in its investigation, these courts have deferred to the commit-
tee's business judgment, and have granted the motion to dismiss.2

In Zapata Corp. v. Maldonado,6 however, the Delaware Su-
preme Court departed from the business judgment rule in determin-
ing whether a motion to dismiss a stockholder derivative suit alleging
directorial wrongdoing, made on the recommendation of a special lit-
igation committee, ought to be granted. The court acknowledged a
potential for abuse inherent in the committee mechanism, and conse-
quently promulgated an alternative, two-step test intended to thwart
such abuse.27 The first step requires an inquiry into committee inde-
pendence and the adequacy of its investigatory procedures. It also
directs the court to analyze the reasonableness of the committee's
recommendation. In contrast to the traditional application of the
business judgment rule, the Zapata test places the burden of proving
independence, adequacy, and reasonableness on the corporation
rather than on the plaintiff stockholder. The second step distin-
guishes the Zapata test from the business judgment rule by requir-
ing the court to exercise its own independent business judgment in

22. See, e.g., Gaines v. Haughton, 645 F.2d 761, 770-72 (9th Cir. 1981), cert. denied,
50 U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Cramer v. G.T.E., 582 F.2d 259, 265
(3d Cir. 1978), cert. denied, 439 U.S. 1129 (1979); Gall v. Exxon Corp., 418 F. Supp. 508,
514 (S.D.N.Y. 1976); Auerbach v. Bennett, 47 N.Y.2d 619, 625, 393 N.E.2d 994, 997-98,
419 N.Y.S.2d 920, 923-24 (1979).

23. See, e.g., Gaines v. Haughton, 645 F.2d 761, 770-72 (9th Cir. 1981), cert. denied,
50 U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Lewis v. Anderson, 615 F.2d 778, 781-
83 (9th Cir. 1979), cert. denied, 449 U.S. 869 (1980); Abbey v. Control Data Corp., 603 F.2d
724, 729-30 (8th Cir. 1979), cert. denied, 444 U.S. 1017 (1980); Rosengarten v. I.T.&T., 466
F. Supp. 817, 823-24 (S.D.N.Y. 1979); Gall v. Exxon Corp., 418 F. Supp. 508, 514-15
(S.D.N.Y. 1976); Auerbach v. Bennett, 47 N.Y.2d 619, 629, 393 N.E.2d 994, 999-1000, 419
N.Y.S.2d 920, 926 (1979).

24. See supra text accompanying notes 4-11.
25. See, e.g., Gaines v. Haughton, 645 F.2d 761, 772 (9th Cir. 1981), cert. denied, 50

U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Lewis v. Anderson, 615 F.2d 778, 783 (9th
Cir. 1979), cert. denied, 449 U.S. 869 (1980); Abbey v. Control Data Corp., 603 F.2d 724,
729-30 (8th Cir. 1979), cert. denied, 444 U.S. 1017 (1980); Rosengarten v. I.T.&T., 466 F.
Supp. 817, 824-27 (S.D.N.Y. 1979); Gall v. Exxon Corp., 418 F. Supp. 508, 516-17
(S.D.N.Y. 1976); Auerbach v. Bennett, 47 N.Y.2d 619, 629-31, 393 N.E.2d 994, 1001-02,
419 N.Y.S.2d 920, 926-27 (1979).

26. 430 A.2d 779 (Del. 1981).
27. Id. at 888-89.
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determining whether continuation of the suit would be in the corpo-
ration's best interests. This comment discusses the necessity of and
sound bases for the court's departure.

THE DECISION

In June 1975, plaintiff-stockholder Maldonado initiated a stock-
holder derivative suit in Delaware against several directors and of-
ficers of Zapata Corporation (Zapata), alleging various breaches of
their fiduciary duty. Maldonado initiated the suit without making a
prior demand on the board to do so. 28 Thereafter, Maldonado initi-
ated a second suit in the United States District Court for the South-
ern District of New York, alleging certain federal securities law vio-
lations in addition to the same claims raised in the Delaware
action.29

By June 1979, however, the composition of Zapata's board of
directors had changed. Four of the ten defendants had departed
from the board, and those remaining had appointed two new outside
directors. 30 Shortly thereafter, the board, by resolution, established
an "Independent Investigation Committee," naming the two new
outside directors as its sole members. 1 The function of the commit-
tee was to investigate the pending actions32 and to determine
whether maintenance of the litigation was in Zapata's best interests.
By its resolution, the full board agreed to be bound by the commit-
tee's determination.33

Subsequent to its investigation, the special committee deter-
mined that continuation of the actions would be detrimental to the
interests of the corporation, and consequently recommended that
Zapata's counsel seek termination of all pending litigation. 4 Accord-
ingly, the corporation moved for dismissal, or in the alternative sum-
mary judgment, in the pending actions.35

In January 1980, the district court granted Zapata's motion for

28. Maldonado v. Flynn, 413 A.2d 1251 (Del. Ch. 1980).
29. Maldonado v. Flynn, 485 F. Supp. 274 (S.D.N.Y. 1980).
30. Id. at 278.
31. Id.
32. In addition to the two suits brought by Maldonado, another Zapata stockholder had

initiated a third derivative suit alleging the same claims. Maher v. Zapata Corp., 490 F. Supp.
348 (S.D. Tex. 1980).

33. Zapata Corp. v. Maldonado, 430 A.2d 779, 781 (Del. 1981).
34. Id.
35. Id.

[Vol. 10:943
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summary judgment,"e holding that under the business judgment rule

a committee of disinterested directors, properly vested with the
power of the board, may in the exercise of their business judgment
require the termination of a derivative suit brought on the corpora-
tion's behalf even though other directors are disqualified from par-
ticipating in such a decision because they are named as defendants
in the suit.37

In March 1980, the Delaware Court of Chancery denied Zapata's
similar motion,38 holding that "under well settled Delaware law, the
directors cannot compel the dismissal of a pending stockholder's de-
rivative suit which seeks redress for an apparent breach of fiduciary
duty, by merely reviewing the suit and making a business judgment
that it is not in the best interests of the corporation. '" 9 The court
reasoned that directors have no right to compel dismissal of a stock-
holder derivative suit alleging directorial breach of fiduciary duty af-
ter they have refused to initiate the suit, because under these cir-
cumstances the complaining stockholder possesses an independent
right to maintain the action.40 The court further held that the "busi-
ness judgment rule is merely a presumption of propriety accorded
decisions of corporate directors. . . . [N]othing in it grants any in-
dependent power to a corporate board of directors to terminate a
derivative suit." 41 In response to this decision, Zapata filed an inter-
locutory appeal with the Delaware Supreme Court.

Faced with the task of reconciling these conflicting decisions,
the Delaware Supreme Court, in Zapata Corp. v. Maldonado,2 held
that under Delaware law a board of directors generally has the
power to pursue or refrain from pursuing litigation,'43 and that such
power is delegable to a committee of independent directors."" The
court then distinguished a stockholder derivative suit in which the
alleged wrongdoer is a third party from one in which some or all of
the directors are named defendants. 4 As previously noted, in the

36. Maldonado v. Flynn, 485 F. Supp. 274 (S.D.N.Y. 1980).
37. Id. at 279-80 (footnote omitted).
38. Maldonado v. Flynn, 413 A.2d 1251, 1262 (Del. Ch. 1980).
39. Id. at 1257.
40. Id. at 1262.
41. Id. at 1257 (citations omitted).
42. Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).
43. The court held that DEL. CODE ANN. tit. 8, § 141(a) was the statutory source of this

directorial power. 430 A.2d at 782.
44. 430 A.2d at 785.
45. Id. at 787.
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former, the stockholder must make a demand upon the corporation
to initiate the suit;4 6 in the latter, the demand requirement is prop-
erly excused. 7 The court acknowledged that the business judgment
rule is applicable to a suit in which demand is required. 8 In response
to a shareholder demand, a refusal by the board or its committee to
initiate a corporate action against a third party, unless shown to be
wrongful, 49 will be respected by the court and will preclude initiation
of the suit by the stockholder.50 Conversely, the court observed that
in a suit in which demand is excused, "the stockholder does possess
the ability to initiate the action on his corporation's behalf."51 Stock-
holder initiation, however, does not absolutely displace the corpora-
tion's power to exercise ultimate control over the litigation, 52 for "ex-
cusing demand in certain instances, does not strip the board of its
corporate power. . .. [T]he board entity remains empowered . . .
to make decisions regarding corporate litigation."53

After reaching these conclusions, the court proceeded to reject
the business judgment rule as a test for resolving disputes character-
ized by "a stockholder assertion that a derivative suit, properly insti-
tuted, should continue for the benefit of the corporation and a corpo-
rate assertion, properly made by a board committee acting with
board authority, that the same derivative suit should be dismissed as
inimical to the best interests of the corporation." Acknowledging
that other courts faced with such a dispute have relied on the busi-
ness judgment rule, 55 the Delaware court nevertheless refused to ap-
ply the rule to a suit in which the committee seeking dismissal was
appointed by all or some of the director-defendants, 56 stating that
there was "sufficient risk in the realities of a situation like the one
presented in this case to justify caution beyond adherence to the the-

46. Id; see supra text accompanying notes 4-11.
47. 430 A.2d at 785-87; see supra text accompanying notes 12-15.
48. 430 A.2d at 787.
49. Examples of a wrongful refusal to initiate a suit include situations where the direc-

tors are controlled by the alleged wrongdoer, have participated in the illegal transaction, were
negligent in pursuing a clear cause of action, have failed to pursue a constitutional claim, and
have refused to bring suit where such refusal is itself an illegal act. Comment, The Demand
and Standing Requirements in Stockholder Derivative Actions, 44 U. CH. L. REV. 168, 193-
98 (1976).

50. 430 A.2d at 784.
51. Id. (emphasis added).
52. Id. at 785-86.
53. Id. at 786; see DEL. CODE ANN. tit. 8, § 141(a) (1980).
54. 430 A.2d at 786.
55. Id. at 787; see supra notes 9-11 and accompanying text.
56. 430 A.2d at 787.

[Vol. 10:943
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ory of business judgment."15 7 The court held that a motion to dis-
miss, initiated on the recommendation of a special litigation commit-
tee, should include a written record of the committee's investigation,
findings, and recommendations."' Both parties should then be pro-
vided with an opportunity to make a record on the motion;59 and the
burden of proof, as under all Rule 56 summary judgment motions,60

should be placed on the moving party to show that there is no genu-
ine issue of material fact to be tried and that it is entitled to dismis-
sal as a matter of law."

Furthermore, the court promulgated a two-step test in lieu of
the business judgment rule to be applied in ruling on such motions.
The first step involves an inquiry into the independence and good
faith of the committee and the bases supporting its conclusions. Lim-
ited discovery is available to facilitate such inquiries." The court
placed the burden of proof to establish the committee's indepen-
dence, good faith, and reasonableness of conclusions on the corpora-
tion rather than on the plaintiff-shareholder who challenges the com-
mittee's decision. 4 If the committee fails to carry this evidentiary
burden, then its motion will be denied. If it succeeds, however, then
the court must proceed to the second step of the test before granting
the motion.6 5

The second step requires the court to apply its own independent
business judgment as to whether litigation or dismissal of the plain-
tiff-stockholder's claim is in the best interests of the corporation. 6

The court "must carefully consider and weigh how compelling the
corporate interest in dismissal is when faced with a non-frivolous
lawsuit. The Court . . .should, when appropriate, give special con-
sideration to matters of law and public policy in addition to the cor-
poration's best interests. ' 7 If the court, in its independent business
judgment, concludes that litigation of the derivative claim, however
meritorious, would not serve the best interests of the corporation, it

57. Id. (emphasis added).
58. Id. at 788.
59. Id.
60. DEL. CT. C.P.R. 56.
61. 430 A.2d at 788.
62. Id. at 788-89.
63. Id. at 788.
64. This is in stark contrast to the business judgment rule. See infra notes 75-76.
65. 430 A.2d at 788-89.
66. Id. at 789.
67. Id.
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will then grant the committee's motion.68

A LOGICAL COMPROMISE

While the highest court in one other state 9 and several federal
courts70 have been confronted with the issue involved in Zapata,71 it
was a case of first impression in the Delaware Supreme Court. The
court stated:

[T]he problem is relatively simple. If, on the one hand, corpora-
tions can consistently wrest bona fide derivative actions away from
well-meaning derivative plaintiffs through the use of the committee
mechanism, the derivative suit will lose much, if not all, of its gen-
erally-recognized effectiveness as an intra-corporate means of polic-
ing boards of directors. . . . If, on the other hand, corporations are
unable to rid themselves of meritless or harmful litigation and
strike suits, the derivative action, created to benefit the corporation,
will produce the opposite, unintended result.72

By refusing to apply the business judgment rule in cases where de-
mand is properly excused, and by promulgating the two-step test,7 3

the court sought to achieve a proper balance between these extreme
alternatives. 4

To attain the judicial deference and insulation from liability
consequent to the business judgment rule, directors must have exer-
cised good faith and reasonableness in their decisions and have been
independent of the transaction in question.75 Inherent in the business
judgment rule is a presumption that the directors have so acted, and
the burden of proof falls on the plaintiff-stockholder to rebut this

68. Id.
69. Auerbach v. Bennett, 47 N.Y.2d 619, 393 N.E.2d 994, 419 N.Y.S.2d 920 (1979).
70. See, e.g., Gaines v. Haughton, 645 F.2d 761 (9th Cir. 1981), cert. denied, 50

U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Lewis v. Anderson, 615 F.2d 778 (9th Cir.
1979), cert. denied, 449 U.S. 869 (1980); Abbey v. Control Data Corp., 603 F.2d 724 (8th
Cir. 1979), cert. denied, 444 U.S. 1017 (1980); Cramer v. G.T.E., 582 F.2d 259 (3d Cir.
1978), cert. denied, 439 U.S. 1129 (1979); Rosengarten v. I.T.&T., 466 F. Supp. 817
(S.D.N.Y. 1979); Gall v. Exxon Corp., 418 F. Supp. 508 (S.D.N.Y. 1976).

71. Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).
72. Id. at 786 (citations omitted).
73. See supra text accompanying notes 62-68.
74. 430 A.2d at 787.
75. Pollitz v. Wabash R.R., 207 N.Y. 113, 124, 100 N.E. 721, 723-24 (1912); see Bo-

dell v. General Gas & Elec. Corp., 15 Del. Ch. 420, 427, 140 A. 264, 267 (Sup. Ct. 1927). For
a detailed discussion of the criteria required for judicial deference, see Arsht, supra note 9, at
114-30.
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presumption by a preponderance of the evidence."6

In applying the rule to the decisions of special litigation com-
mittees to seek dismissal of properly initiated stockholder derivative
suits, some courts have limited the scope of the plaintiff-stock-
holder's challenge of committee independence to a determination of
whether the committee members were actively involved in the al-
leged wrongdoing that is the substantive basis of the suit." Yet re-
stricting the definition of independence to such patent self-interest in
dismissal fails to appreciate directorial realities and their contami-
nating effects on the committee's disinterestedness.

Regardless of their involvement in the alleged wrongdoing, cor-
porate directors perform their duties under powerful pressures to
conform. 78 They are often nominated in expectation of their loyalty
to management 79 and receive benefits by the grace of the colleagues
who nominated them.8 They typically will have had significant prior
dealings with the corporation" and conceivably will be anticipating
future commercial transactions. 2 Many may sit with the defendants
on the boards of other corporations. 8 Furthermore, the individuals
nominated to board positions often have frequent social contact."
Outside directors may be directors or officers of other corporations
and therefore might oppose the maintenance of a stockholder deriva-
tive suit seeking to impose liability on fellow corporate directors.8 5

Moreover, members of special litigation committees are almost inva-
riably appointed to the committee by some or all of the very defen-

76. Arsht, supra note 9, at 130-33; see, e.g., Warshaw v. Calhoun, 43 Del. Ch. 148, 157-
58, 221 A.2d 487, 492-93 (Sup. Ct. 1966).

77. E.g., Lewis v. Anderson, 615 F.2d 778, 784 (9th Cir. 1979), cert. denied, 449 U.S.
869 (1980). Such a restricted inquiry may be inferred from the cases finding independence
where the committee members were not appointed to the board until after the alleged wrong-
doing occurred. See, e.g., Maldonado v. Flynn, 485 F. Supp. 274, 283 (S.D.N.Y. 1980);
Auerbach v. Bennett, 47 N.Y.2d 619, 631-32, 393 N.E.2d 994, 1001, 419 N.Y.S.2d 920, 927
(1979).

78. See Klein, Conduct of Directors When Litigation is Commenced Against Manage-
ment, 31 Bus. LAW. 1355, 1358-60 (1976).

79. M. EISENBERG, THE STRUCTURE OF CORPORATIONS 146-47 (1976).
80. Id. at 146; Leech & Mundheim, The Outside Director of the Publicly Held Corpo-

ration, 31 Bus. LAW. 1799, 1830 (1976).
81. See Moscow, The Independent Director, 28 Bus. LAW. 9, 11 (1972).
82. Feis, Is Shareholder Democracy Attainable?, 31 Bus. LAW. 621, 624-25 (1976).
83. Leech & Mundheim, supra note 80, at 1831.
84. E. MCSWEENEY, MANAGING THE MANAGERS 106 (1978).
85. Weiss & Schwartz, Disclosure Approach for Directors, 56 HARV. Bus. REV., Jan.-

Feb. 1978, at 18. "A director is likely to be hesitant to criticize the performance of an execu-
tive who, later in the month, will be passing judgment on the director's performance as a
manager." Id. at 24.
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dants whose fate they are to consider.86 In considering these points,
it should be noted that there has been only one case involving a spe-
cial litigation committee in which the committee determined that lit-
igation of the substantive merits of the suit would be in the best
interests of the corporation.8 7

While the majority of courts have rejected consideration of
these deterrents to directorial independence, at least one court has
embraced the contrary view that directors, by virtue of their corpo-
rate predicament, can never be considered sufficiently independent to
sit in judgment of their board colleagues.88 This extreme view, taken
to its logical conclusion, would invariably preclude the corporation
from ever ridding itself of such derivative litigation, regardless of the
best interests of the corporation.8 9 This, in turn, would not only place
the corporation at the mercy of a single dissatisfied shareholder al-
leging directorial wrongdoing, but would also permit a resurgence of
the strike suit.90

In light of these observations, per se disqualification of commit-
tee members is unacceptable, yet the presumption of and limited in-
quiry into committee independence are equally unwarranted. Thus,
the Zapata court's placement of the burden of proof on the corpora-
tion to prove committee independence 1 is a logical compromise. The

86. See supra text accompanying notes 16-20.
87. Watts v. Des Moines Register & Tribune, 525 F. Supp. 1311 (S.D. Iowa 1981).

This decision is particularly noteworthy in that the court chose to apply the Zapata test in lieu
of the traditional business judgment rule. Id. at 1325-26. Determining that discovery of the
bases supporting the committee's decision had been insufficient, however, the court stayed the
motion for summary judgment pending further discovery. Id. at 1329. Significantly, the special
litigation committee's independent counsel had advised the committee to litigate two of the
plaintiff-stockholder's eight causes of action. The first merely sought a declaratory judgment
determining the legality of a voting trust. The second, however, sought monetary damages for
corporate expenses incurred due to this trust. Id. at 1314. Nonetheless, in the face of such
advice, the committee concluded that only litigation of the declaratory judgment would be in
the best interests of the corporation. Id. at 1328-29. In no case reported to date has a special
litigation committee determined that it would be in a corporation's best interests to litigate a
claim seeking monetary damages against the corporation's directors.

88, Lasker & Burks, 567 F.2d 1208 (2d Cir. 1978), rev'd, 441 U.S. 471 (1979). "It is
asking too much of human nature to expect that the disinterested directors will view with the
necessary objectivity the actions of their colleagues in a situation where an adverse decision
would be likely to result in considerable expense and liability for the individuals concerned."
Id. at 1212 (footnote omitted).

89. See Maldonado v. Flynn, 485 F. Supp. 274, 282 (S.D.N.Y. 1980); Auerbach v. Ben-
nett, 47 N.Y.2d 619, 633, 393 N.E.2d 994, 1002, 419 N.Y.S.2d 920, 928 (1979).

90. Zapata, 430 A.2d at 786-87. For a discussion of strike suits, see Note, Extortionate
Corporate Litigation: The Strike Suit, 34 COLUM. L. REV. 1308 (1934).

91. 430 A.2d at 788.
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court analogized the circumstances of Zapata to those characteriz-
ing interested director transactions in which the burden of proof is
on the directors to establish the fairness of the challenged transac-
tion.92 This consistency in treatment evinces the court's appreciation
of the subtle but indubitable influences that tend to destroy commit-
tee independence."a

In addition to requiring an inquiry into the independence of the
committee, the first step of the Zapata test directs the court to scru-
tinize the committee's good faith.9 ' In this regard, the Zapata test is
consistent with the business judgment rule as applied by other courts
confronted with decisions by special litigation committees to seek
dismissal of stockholder derivative suits.9 5 It requires the court to
review the adequacy and appropriateness of the committee's investi-
gatory procedures, 98 and the burden of proving good faith, like that
of proving independence, is on the committee.9 7 A finding "that the
investigation has been so restricted in scope, so shallow in execution,
or otherwise so pro forma or halfhearted as to constitute a pretext
or sham. . . would raise questions of good faith."98 Such an investi-
gation would fail to satisfy step one of the Zapata test or the re-
quirements of the traditional business judgment rule.99 Conse-
quently, a motion to dismiss founded on such an investigation would

92. Id. at 788 n.17; see, e.g., Johnston v. Greene, 35 Del. Ch. 479, 489, 121 A.2d 919,
925 (Sup. Ct. 1956); Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 293, 298, 93 A.2d 107,
109-10 (Sup. Ct. 1952).

93. One commentator has suggested other justifications for placing the burden of proof
to establish independence upon the committee: it has better access to the relevant information;
the committee pleading the occurrence of the more unusual event (that in the face of the
forces that tend to destroy independence, the committee has nonetheless remained indepen-
dent) should have the burden of proving that event; the corporation has superior resources to
bear the burden of proof; and since the plaintiff-stockholder bears the burden of proving the
merits of the substantive action, the party moving to terminate judicial review of that action
ought to bear the burden of proving that termination is warranted. Dent, The Power of Direc-
tors to Terminate Shareholder Litigation: The Death of the Derivative Suit?, 75 Nw. U.L.
REv. 96, 134 (1980).

94. 430 A.2d at 788.
95. See, e.g., Gaines v. Haughton, 645 F.2d 761, 771 (9th Cir. 1981), cert. denied, 50

U.S.L.W. 3547 (U.S. Jan. 18, 1982)(No. 81-703); Maldonado v. Flynn, 485 F. Supp. 274,
284-85 (S.D.N.Y. 1980); Auerbach v. Bennett, 47 N.Y.2d 619, 634, 393 N.E.2d 994, 1002,
419 N.Y.S.2d 920, 929 (1979).

96. Zapata, 430 A.2d at 788-89.
97. Id.
98. Auerbach v. Bennett, 47 N.Y.2d 619, 634-35, 393 N.E.2d 994, 1002-03, 419

N.Y.S.2d 920, 929 (1979).
99. See Maldonado v. Flynn, 485 F. Supp. 274, 284-85 (S.D.N.Y. 1980); Auerbach v.

Bennett, 47 N.Y.2d 619, 634,. 393 N.E.2d 994, 1002, 419 N.Y.S.2d 920, 929 (1979).
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be denied regardless of the applicable standard. The limited discov-
ery permitted by the Zapata court facilitates review of the investiga-
tory process. 100 Yet, the facts pertaining to the direction and extent
of the inquiry are manifestly in the possession of the committee, and
hence, more accessible to it. Thus, permissible discovery notwith-
standing, the court logically and fairly placed the burden of proof on
the committee to establish the good faith adequacy of its
investigation. 10'

Mere review of the committee's investigatory procedures, how-
ever, is insufficient to enable the court to determine whether the
committee has exercised good faith. Such a limited inquiry could
permit the perpetration of a sham upon the plaintiff-stockholder
since it fails to address the danger that a committee, having con-
ducted a proper investigation, might choose to make a decision that
does not comport with the results of its investigation. 10 2 It follows
that review of the investigatory procedures is inextricably linked
with the need to evaluate the substantive bases supporting the com-
mittee's conclusions. 03

Nonetheless, a number of courts applying the business judgment
rule have held that "courts cannot inquire as to which factors were
considered by [the] committee or the relative weight accorded them
in reaching that substantive decision."'" These courts view such an
intrusion into business decisions as overt judicial overreaching. 0 5

This view stems from the assumption that the business judgment
rule requires judicial deference to every directorial decision, absent a

100. 430 A.2d at 788.
101. Id.
102. See 25 VILLANOVA L. REV. 551, 561-62 (1980).
103. The need for substantive review of the committee's conclusions has been recog-

nized, albeit implicitly, by at least one court. See Gall v. Exxon Corp., 418 F. Supp. 508
(S.D.N.Y. 1976). "[A]bsent allegations that the business judgment exercised was grossly un-
sound, the court should not. . . interfere with the judgment of the corporate officers." Id. at
516 (emphasis added).

104. Auerbach v. Bennett, 47 N.Y.2d 619, 633, 393 N.E.2d 994, 1002, 419 N.Y.S.2d
920, 928 (1979); accord Maldonado v. Flynn, 485 F. Supp. 274, 285 (S.D.N.Y. 1980): "The
factors to be taken into account and their evaluation are for the Committee expressly ap-
pointed to consider . . . and are beyond the judicial reach." But see Arsht, supra note 9, at
125 (emphasis added): "[T]he rule does not preclude inquiry, but instead mandates inquiry
into the facts and circumstances of a challenged transaction to such extent as may be neces-
sary to enable the court to ascertain whether the director's decision was an exercise of in-
formed, reasoned judgment or an arbitrary or reckless decision."

105. See, e.g., Auerbach v. Bennett, 47 N.Y.2d 619, 634, 393 N.E.2d 994, 1002, 419
N.Y.S.2d 920, 928 (1979).
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showing of self-interest, bad faith, or unreasonable investigation.106

This judicial deference, however, fails to recognize an underlying
premise of the business judgment rule: "the need to foster both busi-
ness and judicial economy by not allowing every transaction to be
subject to judicial review at the request of a disagreeing stock-
holder. ' 10 7 To that end, the rule has been unquestionably successful.
Its application averts the expenditure of corporate and judicial re-
sources that would result if each directorial decision were subject to
challenge. 108

By its terms, however, the rule provides that certain transac-
tions will be scrutinized by the courts-those shown to be character-
ized by self-dealing, bad faith, or unreasonable investigation.109 Such
transactions do not warrant judicial deference. Close scrutiny of such
tainted transactions is required due to their potential for directorial
abuse. But these types of transctions are not necessarily exclusive;
others may present the same potential for abuse. If such transactions
are challenged in court, the very logic that requires close scrutiny of
the established exceptions to the business judgment rule demands
that such scrutiny also be extended to these transactions.

The business judgment rule is at least 150 years old. 110 The first
case dealing with the decision of a special litigation committee to
seek termination of a derivative suit was decided in 1976.111 This
innovative response to derivative litigation was uncontemplated by
the early courts in which the business judgment rule evolved. The
courts that have confronted the committee mechanism have recog-
nized its inherent potential for abuse.11 2 It would be anachronistic to
adhere to only the established exceptions to the business judgment
rule. If the logic supporting close scrutiny of the transactions tradi-
tionally held to be unworthy of judicial deference is to retain its vi-
tality, then the decisions of special litigation committees must also
be subject to close scrutiny. The Zapata court's appreciation of the
potential for abuse inherent in the committee mechanism justifies in-
quiry into the reasonableness of the committee's conclusions. That

106. See supra text accompanying notes 9-11.
107. Arsht, supra note 9, at 95 (emphasis added).
108. See Block & Prussin, The Business Judgment Rule and Shareholder Derivative

Actions: Viva Zapata?, 37 Bus. LAW. 27, 33 (1981).
109. See supra text accompanying notes 9-11.
110. See Percy v. Millaudon, 8 Mart. (n.s.) 68 (La. 1829).
111. Gall v. Exxon Corp., 418 F. Supp. 508 (S.D.N.Y. 1976).
112. See, e.g., Zapata, 430 A.2d at 787; Auerbach v. Bennett, 47 N.Y.2d 619, 633, 393

N.E.2d 994, 1002, 419 N.Y.S.2d 920, 928 (1979).
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inquiry does not constitute judicial overreaching; rather, it is in har-
mony with a premise on which the business judgment rule itself is
founded-namely, that some, but not all, matters of business judg-
ment are outside the scope of judicial review.

The second step of the Zapata test unequivocally distinguishes
the decision from those of other courts applying the business judg-
ment rule to the determinations of special litigation committees. As
noted earlier, under this step, the court employs its own independent
business judgment to determine whether dismissal of properly initi-
ated derivative litigation is in the best interests of the corporation.""l

The court considered this step to be "the essential key in striking the
balance between legitimate corporate claims as expressed in a deriv-
ative stockholder suit and a corporation's best interests as expressed
by an independent investigating committee. 114

One critic of the decision, however, has characterized this step
as inappropriate judicial second-guessing of business decisions.115

This characterization ensues from a most basic principle of corporate
governance-that the board of directors is charged with sole respon-
sibility and authority for the management of the corporation. State
corporation law almost universally mandates that "[t]he business
and affairs of every corporation . . . shall be managed by or under
the direction of a board of directors. '" 6 These statutes are the
source of board power, including whether or not to litigate particular
corporate claims.117 Interfaced with this mandate is the reality that
shareholders, as owners of the corporation, select the board and en-
trust it with piloting the corporate vessel. Presumably, a board is
elected based on the shareholders' belief that each director possesses
the requisite business judgment to successfully manage the corpora-
tion's affairs. Consequently, the court's exercise of independent busi-
ness judgment, in juxtaposition to the board's, would appear to be an
improper infringement on the board's decisionmaking franchise.
While the Zapata court did acknowledge the importance of a

113. See supra text accompanying notes 66-68.
114. 430 A.2d at 789.
115. Hinsey & Dreizen, Delaware Court Addresses Business Judgment Rule, Legal

Times of Wash., June 8, 1981, at 18, col. 4.
116. DEL. CODE ANN. tit. 8, § 141(a) (1980); e.g., CAL. CORP. CODE § 300(a) (West

1980); CONN. GEN. STAT. ANN. § 33-313 (West 1981); ILL. ANN. STAT. ch. 32, § 1014
(Smith-Hurd 1970); MICH. COMP. LAWS ANN. § 450.13.1 (1967); N.Y. Bus. CORP. LAW §
701 (McKinney 1963); VA. CODE § 13.1-35 (1978); see also MODEL BUsINEsS CORP. ACT. §
35 (1979); D. VAGTS, BASIC CORPORATION LAW 209 (1979).

117. Zapata, 430 A.2d at 782; see supra text accompanying notes 1-2.
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board's decisionmaking function,"" it similarly recognized a poten-
tial for prejudice inherent in the committee mechanism.1 9 The court
doubted whether inquiry into independence, good faith, and reasona-
bleness of the committee's investigation was sufficient to neutralize
this potential for abuse. 20 Accordingly, it promulgated the second
step of the test.

In directing a court of equity to exercise its independent busi-
ness judgment, the court recognized that "'[t]he final substantive
judgment whether a particular lawsuit should be maintained requires
a balance of many factors-ethical, commercial, promotional, public
relations, employee relations, fiscal as well as legal.' "121 Such a bal-
ancing of factors is otherwise properly within the board's authority.
Where there is a sufficient risk of directorial prejudice, however, ex-
ercise of that authority ought to be closely scrutinized, and if neces-
sary, appropriated by the court. 22 This is so, simply because no
other party to the litigation is as objective. 23

In exercising its independent business judgment, the court is di-
rected to consider whether the committee's decision to terminate the
suit satisfies the "spirit" of step one, or would "prematurely termi-
nate a stockholder grievance deserving of further consideration in the
corporation's interest," to determine "how compelling the corporate
interest in dismissal is when faced with a non-frivolous lawsuit," and
to consider "matters of law and public policy.' 124 It is unlikely that
the investigation of a litigation committee will encompass such mat-
ters. Yet, such considerations may warrant continuation of a deriva-
tive suit.

Litigation of stockholder derivative suits alleging directorial
wrongdoing invariably entails adverse consequences to the corpora-

118. 430 A.2d at 787.
119. Id.
120. Id.
121. Id. at 788 (quoting Maldonado v. Flynn, 485 F. Supp. 274, 285 (S.D.N.Y. 1980)).
122. It is this same concern with directorial prejudice that underlies the "intrinsic fair-

ness" test applied to interested director transactions. See supra note 92 and accompanying
text.

123. The Zapata court, quoting Vice Chancellor Hartnett from the Chancery Court
opinion below, noted that "'[u]nder our system of law, courts and not litigants should decide
the merits of litigation.'" 430 A.2d at 789 n.18 (quoting Maldonado v. Flynn, 413 A.2d 1251,
1263 (Del. Ch. 1980)).

124. Zapata, 430 A.2d at 789. This aspect of the Zapata test has been criticized as
being too "open-ended," "complicated," and "subject to judicial whimsy." Block & Prussin,
supra note 108, at 62.
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tion. 125 Special litigation committees consistently cite them in sup-
port of their decisions to seek termination of such suits.112 If repeti-
tion of these adverse consequences alone were held sufficient to
justify termination of the suit, virtually all actions involving the com-
mittee mechanism would fail to receive substantive review. To avert
this undesirable result, the court must be able to distinguish those
actions in which the potential harm inherent in litigation is out-
weighed by the possible benefits. The second step of the test, di-
recting the court to "consider and weigh how compelling the corpo-
rate interest in dismissal is when faced with a nonfrivolous
lawsuit,"1 27 provides for this balancing.

The court must consider the public policy ramifications of the
decision to terminate the litigation. 28 It has long been recognized
that the benefit of stockholder derivative suits inures to society as
well as to the corporation and its stockholders.1 29 Derivative suits
provide a means by which directorial performance may be policed
and wrongs redressed, so that stockholders may be assured that the
directors of their corporation exercise the highest level of care and
loyalty in discharging their fiduciary responsibilities. 130 When a
court grants a motion to dismiss a derivative suit, it terminates this
policing process. The immediate effect is preclusion of the opportu-
nity to substantiate and redress the alleged wrongdoing. If, however,
courts fail to consider the particular nature of the wrongdoing,"
there may be a far more extensive effect: judicial absolution of all
directorial mischief, no matter how egregious, so long as mainte-
nance of the devivative suit is not in the best interests of the corpora-
tion. This result is diametrically opposed to the policy in favor of
policing directorial performance, upon which the stockholder deriva-
tive suit is founded. Decisions heedless of this policy will inevitably
deprive this form of action of its vital force and effect.

CONCLUSION

The practice of employing special litigation committees to deter-

125. See supra note 21.
126. See, e.g., Maldonado v. Flynn, 485 F. Supp. 274, 284 n.35 (S.D.N.Y. 1980).
127. Zapata, 430 A.2d at 789.
128. Id.
129. See, e.g., Surowitz v. Hilton Hotels Corp., 383 U.S. 363, 371 (1966); Brendle v.

Smith, 46 F. Supp. 522, 525-26 (S.D.N.Y. 1942).
130. See, e.g., McClure v. Borne Chem. Co., 292 F.2d 824, 827 (3d Cir. 1961).
131. For a discussion of possible categories of wrongdoing that courts should hesitate to

dismiss, see Dent, supra note 93, at 130-31.
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mine whether a properly initiated stockholder derivative suit alleging
directorial wrongdoing should be litigated is fraught with substantial
risks. These committees have consistently concluded that continua-
tion of such suits is not in the best interests of the corporation and,
consequently, have sought their dismissal.13 2 Continued judicial def-
erence to these determinations, founded on the application of the
business judgment rule, will do little more than ensure that directo-
rial wrongdoing will escape substantive scrutiny by the courts.

Cognizant that a potential for abuse inheres in the committee
mechanism, and doubtful that the business judgment rule is suffi-
ciently effective to prevent this abuse, the Delaware Supreme Court
in Zapata Corp. v. Maldonado promulgated an alternative ap-
proach. This two-step test, in stark contrast to the business judgment
rule, places the burden of proof to establish committee independence,
good faith, and reasonableness on the corporation rather than on the
complaining stockholder.13 3 To determine whether the corporation
has met its burden, the court is permitted to scrutinize the substan-
tive bases upon which the committee's decision to terminate is
founded.13 4 Equally distinctive is the test's requirement that the
court exercise its own independent business judgment to determine
whether dismissal is appropriate. These departures from the business
judgment rule evince judicial appreciation of the realities of corpo-
rate governance and committee operation. The two-tier inquiry
promulgated in Zapata is designed to prevent corporate debilitation
resulting from continuous derivative litigation, and at the same time
preserve this form of action as a means of ensuring proper directorial
performance. Only future application of this test, however, will es-
tablish its success or failure in balancing the competing interests in-
volved in this category of stockholder derivative suits.

Mitchell A. Sabshon

132. See supra note 87 and accompanying text.
133. See supra text accompanying note 64.
134. See supra text acompanying notes 101-02.
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