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IMPROVING STATE CAPITAL COUNSEL 
SYSTEMS THROUGH USE OF THE  

ABA GUIDELINES 

Robin M. Maher* 

I. INTRODUCTION 

Since their publication in 2003, the American Bar Association 

(“ABA”) Guidelines for the Appointment and Performance of Defense 
Counsel in Death Penalty Cases (“ABA Guidelines” or “Guidelines”)

1
 

have been adopted, implemented, and cited by state and federal courts in 

every active death penalty jurisdiction in the United States. This tenth 
anniversary provides a welcome opportunity to reflect upon the 
encouraging progress that has been made and to chart a path for future 

efforts. We have come a long way since the early days when the 
Guidelines were dismissed as the defense effort that no state could  
 

 
 
 

 

                                                                 

 * Robin M. Maher is the Director of the American Bar Association Death Penalty 

Representation Project and an adjunct professor at The George Washington Law School. This 

Article reflects her personal views. The author led the effort that resulted in the adoption of the 

revised ABA Guidelines for the Appointment and Performance of Defense Counsel in Death 

Penalty Cases (“ABA Guidelines” or “Guidelines”) in 2003. The author works with judges, 

legislators, indigent defense organizations, state bar associations, and attorneys in the civil and 

criminal defense bar to promote further use of the ABA Guidelines in death penalty jurisdictions, 

and to facilitate other systemic reforms to improve the quality, availability, and performance of 

capital defense counsel. The author wishes to acknowledge the many contributions of Project staff 

since 2003, with special thanks to current staff attorneys Becca Eden and Emily Williams for their 

assistance with this Article and the efforts described in it . The author also thanks Washington and 

Lee University School of Law Professor David I. Bruck and Washington and Lee law student 

Elizabeth Pohn (class of 2013) for their help in collecting the examples in footnote 61 (egregious 

appointments). Any errors in this Article are solely those of the author.  

 1. ABA GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF DEFENSE COUNSEL IN 

DEATH PENALTY CASES (rev. ed. 2003), in 31 HOFSTRA L. REV. 913 (2003) [hereinafter ABA 

GUIDELINES], available at http://www.ambar.org/2003Guidelines.  
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afford and no capital defendant deserved.
2
 But, there is still no counsel 

system that complies fully with the ABA Guidelines. 
This Article will describe how the Guidelines can become an 

instrument of reform in death penalty jurisdictions to improve the 

quality, availability, and performance of capital defense counsel, and 
how the criminal justice system will benefit from these changes.

3
 

II. TEN YEARS OF PROGRESS: 2003–2013 

The ABA Guidelines reflect the lessons of forty-one years of 

capital defense litigation in the modern death penalty era—the strategies 
and practices that win cases and save lives, and the sobering instruction 
salvaged from failures and mistakes. Each of the ABA Guidelines in the 

2003 publication
4
 is validated with references to prior standards, 

practices, and policies,
5
 and further explained with a detailed 

                                                                 

 2. See Emily Hughes, Mitigating Death, 18 CORNELL J.L. & PUB. POL’Y 337, 349-52 (2009) 

(discussing the early history of the Guidelines). In 2003, Kent Scheidegger of the Criminal Justice 

Legal Foundation told the Associated Press that the ABA was pushing extravagant and unnecessary 

expenses in death penalty cases. Gina Holland, Lawyers Push for Death Penalty Changes, 

ASSOCIATED PRESS (Feb. 8, 2003, 6:37 PM), http://www.apnewsarchive.com/2003/Lawyers-Push-

for-Death-Penalty-Changes/id-2028421c9f4a4c6f994f5c51470f6c58?SearchText=Lawyers%20push 

%20for%20death%20penalty%20changes;Display (“They want to say that if you don’t provide the 

gold standard in defense, then you can’t have the death penalty.” (internal quotation marks 

omitted)). The Daily Oklahoman also ran an editorial criticizing the Guidelines as “extortion” and 

lamenting that the “[ABA]’s fixation on the rights of convicted criminals.” Editorial, Dream Team; 

You Will Fund It Under Group’s Plan , DAILY OKLAHOMAN, Feb. 13, 2003, at 8-A.  

 3. See infra Parts III–IV. 

 4. An earlier version of the Guidelines was adopted by the ABA in 1989. See ABA 

GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES 

(1989) [hereinafter 1989 GUIDELINES], available at http://www.ambar.org/1989Guidelines. 

 5. Among these policies are those of the ABA, which does not take any position about the 

correctness of the death penalty itself but has spent decades studying the administration of the death 

penalty in the United States and working to improve the fairness and accuracy of capital 

proceedings. See Hughes, supra note 2, at 349-52. Accordingly, the ABA has policies that reflect its 

longstanding concerns about the quality and availability of defense counsel in capital cases and 

other issues. See, e.g., ABA GUIDELINES, supra note 1, intro., at 916; 1989 GUIDELINES, supra note 

4, intro.; AM. BAR ASS’N, CRIMINAL JUSTICE SECTION, RECOMMENDATION AND REPORT (1985), 

available at http://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_  

Representation/capital_attorneys_0285.pdf (recommending that two attorneys be appointed as trial 

counsel to represent defendants facing the death penalty and that the primary a ttorney have 

substantial trial experience which includes the trial of serious felony cases); AM. BAR ASS’N, 

CRIMINAL JUSTICE SECTION, REPORT TO THE HOUSE OF DELEGATES, REPORT NO. 3 (1979), 

available at http://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_ 

Representation/capital_counsel_0279.authcheckdam.pdf (recommending that the U.S. Supreme 

Court adopt a rule providing for appointment of counsel to prepare petitions for discretionary 

review of state court convictions in death penalty cases where the defendant cannot afford to hire 

counsel); AM. BAR ASS’N, CRIMINAL JUSTICE SECTION, REPORT TO THE HOUSE OF DELEGATES, 

REPORT NO. 6 (1990), available at http://www.americanbar.org/content/dam/aba/migrated/ 

leadership/recommendations02/107.authcheckdam.pdf (recommending the implementation of 
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Commentary.
6
 There was nothing “new” or invented by the ABA for the 

2003 publication.
7
 But, there was a need for an authoritative resource 

that could synthesize these many provisions with the wisdom of 
experienced capital defenders and apply this understanding to the current 

requirements of the law. A comprehensive tool was needed, not only to 
improve the performance of defense counsel, but also for judges and 
governments to use when making critical decisions about the necessary 

qualifications for appointment of counsel and the allocation of resources 
and time for the defense effort. These were the reasons that the ABA 
initiated the effort to publish the revised Guidelines in 2003.

8
 

For the next ten years, a small army of people made the words 
“ABA Guidelines” their mantra. Members of the capital defender 
community and many other actors in the criminal justice system 

                                                                 

certain measures in the lit igation of death penalty cases, including the provision of competent and 

adequately compensated counsel); AM. BAR ASS’N, HOUSE OF DELEGATES, RECOMMENDATION 

AND REPORT (2006), available at http://www.americanbar.org/content/dam/aba/migrated/ 

lit igation/standards/docs/120a_policy.authcheckdam.pdf (urging jurisdictions that impose capital 

punishment to implement specific policies and procedures that relate to mental illness); AM. BAR 

ASS’N, HOUSE OF DELEGATES, RECOMMENDATION AND REPORT (1997), available  

at http://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_Representation/ 

1997_my_107.authcheckdam.pdf (urging jurisdictions that impose capital punishment not to carry 

out the death penalty until the jurisdiction implements policies and procedures that are consistent 

with longstanding ABA policies). 

 6. See, e.g., ABA GUIDELINES, supra note 1, Guideline 1.1 cmt., at 922-23. 

 7. Some courts have erroneously concluded that the ABA Guidelines were not applicable in 

certain cases because the trials pre-dated the 2003 publication. See, e.g., Bobby v. Van Hook, 558 

U.S. 4, 7-8 (2009) (per curiam). This is clearly wrong.  

 8. See Hughes, supra note 2, at 349-52. Beginning in 2002, the ABA Death Penalty 

Representation Project, with the co-sponsorship of the Standing Committee on Legal Aid to 

Indigent Defendants, assembled an advisory committee of experienced capital defenders, 

academics, and representatives of several ABA Sections, who all met to identify the concepts that 

were fundamental to effective capital defense. See, e.g., AM. BAR ASS’N, CRIMINAL JUSTICE 

SECTION, REPORT TO THE HOUSE OF DELEGATES (2002), available at http://www.americanbar.org/ 

content/dam/aba/migrated/legalservices/downloads/sclaid/20110325_aba_resolution107.authcheckd

am.pdf. When an initial draft of principles had been prepared, the author spent several months 

meeting personally with many individuals and groups, including judges and prosecutors, to explain 

the goals of the Guidelines, answer questions, and request support. Because there was general 

agreement that the Guidelines were pragmatic and useful, Resolution 107 to adopt the revised ABA 

Guidelines as the policy of the ABA was co-sponsored by the Standing Committee on Legal Aid to 

Indigent Defendants, the Criminal Justice Section (whose members include prosecutors, judges, law 

professors, and defense attorneys), the Section of Litigation, the Senior Lawyers Division, the 

Section of Individual Rights and Responsibilit ies, and the Association of the Bar of the City of New 

York. See id. On February 10, 2003, the five hundred plus member ABA House of Delegates 

adopted the ABA Guidelines without a single dissenting vote. See ABA GUIDELINES, supra note 1, 

intro., at 916; IMPLEMENTATION OF THE 2003 ABA GUIDELINES FOR THE APPOINTMENT AND 

PERFORMANCE OF DEFENSE COUNSEL IN DEATH PENALTY CASES 1 (2012) [hereinafter 

IMPLEMENTATION OF GUIDELINES], available at http://www.americanbar.org/content/dam/ 

aba/uncategorized/Death_Penalty_Representation/implementation_fact_sheet_01_2012.authcheckd

am.pdf.  
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understood the potential of the Guidelines to become an instrument of 

reform.
9
 They became a feature at every defense-training seminar and 

were cited by defense counsel in hundreds of motions and pleadings. In 
addition, the ABA Death Penalty Representation Project made a serious 

investment of time and energy to educate and train lawyers and judges in 
death penalty jurisdictions about the utility of the ABA Guidelines.

10
 As 

a result of this deliberate and collective effort, the ABA Guidelines 

became the recognized and powerful resource that it is today. 
Today, more than four hundred state and federal court opinions 

have cited to or discussed the Guidelines during judicial review of 

ineffective assistance of counsel (“IAC”) claims in death penalty cases.
11

 
The U.S. Supreme Court has described the ABA Guidelines as “well-
defined norms” that articulate the professional standards for capital 

defense work.
12

 The Court has recognized the Guidelines as “guides to 
determining what is reasonable [defense counsel performance],” the very 
touchstone of effectiveness.

13
 

The entire criminal justice system benefits from an enhanced 
understanding of the capital defense effort.

14
 One such improvement is 

that reviewing courts become more adept at identifying Sixth 

Amendment constitutional violations at trial, perhaps because judges 
who have a better understanding of what defense counsel must do are 
better able to identify the failures when they occur.

15
 This, of course, is 

exactly what must happen within a functioning criminal justice system to 
ensure justice. It is a tragedy when any court concludes that a defendant 
was sentenced to death without the constitutional assistance of a lawyer. 
                                                                 

 9. See IMPLEMENTATION OF GUIDELINES, supra note 8, at 1. Many judges supported the use 

of the ABA Guidelines. See id. For example, in a 2005 article in the Tennessee Bar Journal, Senior 

Judge Gilbert Merritt  of the U.S. Court of Appeals for the Sixth Circuit discussed problems 

regarding Tennessee’s use of the death penalty and called on the state to “adopt the ABA Guidelines 

in death cases.” Gilbert S. Merritt, The Death Penalty in Tennessee: Reforming a Broken System , 

T ENN. B.J., Sept. 2005, at 22, 27. 

 10. See IMPLEMENTATION OF GUIDELINES, supra note 8, at 2. 

 11. For a list  of all cases citing the 2003 ABA Guidelines and the 1989 ABA Guidelines, 

available through the ABA Death Penalty Representation Project, see List of Cases Citing to the 

1989 ABA Guidelines, AM. B. ASS’N, http://www.americanbar.org/content/dam/aba/migrated/ 

2011_build/death_penalty_representation/1989list.authcheckdam.pdf (last updated July 24,  

2013); List of Cases Citing to the 2003 ABA Guidelines, AM. B. ASS’N, 

http://www.americanbar.org/content/dam/aba/migrated/2011_build/death_penalty_representation/20

03list.authcheckdam.pdf (last updated Jan. 22, 2014).  

 12. Wiggins v. Smith, 539 U.S. 510, 524 (2003). 

 13. See Rompilla v. Beard, 545 U.S. 374, 387 (2005) (quoting Wiggins, 539 U.S. at 524) 

(internal quotation marks omitted). 

 14. William M. Bowen, Jr., A Former Alabama Appellate Judge’s Perspective on the 

Mitigation Function in Capital Cases, 36 HOFSTRA L. REV. 805, 816-18 (2008). 

 15. See Robin M. Maher, The ABA and the Supplementary Guideline for the Mitigation 

Function of Defense Teams in Death Penalty Cases, 36 HOFSTRA L. REV. 763, 766 (2008). 
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The fact that such a finding occurs with appalling frequency in hundreds 

of cases is evidence enough that reform of our capital counsel systems is 
urgently needed and long overdue.

16
 This is what the ABA Guidelines 

are about.
17

 

III. IMPLEMENTATION OF THE ABA GUIDELINES IN  
DEATH PENALTY JURISDICTIONS 

Although an important tool, the ABA Guidelines are not magic 
words. Simply stating that they are the standard of care will not resolve 

the many longstanding, systemic problems that cripple indigent defense 
counsel systems in every death penalty jurisdiction.

18
 The ABA 

Guidelines are ineffectual without the full commitment of the 

jurisdiction, including judicial enforcement.
19

 The commendable first 

                                                                 

 16. In a study by Columbia University Law Professor James S. Liebman of capital cases from 

1973 to 1995, the most common source of error was “egregiously incompetent defense lawyering,” 

which accounted for thirty-seven percent of all state post-conviction reversals. JAMES S. LIEBMAN 

ET AL., A BROKEN SYSTEM: ERROR RATES IN CAPITAL CASES, 1973-1995, at 5 (2000), available at 

http://www2.law.columbia.edu/instructionalservices/liebman/liebman_final.pdf. A recent study 

funded by the National Institute of Justice on wrongful convictions identified weak defense counsel 

as one of the top ten leading causes of wrongful convictions. JON B. GOULD ET AL., PREDICTING 

ERRONEOUS CONVICTIONS: A SOCIAL SCIENCE APPROACH TO MISCARRIAGES OF JUSTICE, at iii 

(2013), available at https://ncjrs.gov/pdffiles1/nij/grants/241389.pdf. The study stated that a lack of 

time, training, and funding among the defense bar contributed greatly to the problem with defense 

work in erroneous convictions. Id. at  81. 

 17. See, e.g., Ronald J. Tabak, Why an Independent Appointing Authority Is Necessary to 

Choose Counsel for Indigent People in Capital Punishment Cases, 31 HOFSTRA L. REV. 1105, 

1105, 1114-15 (2003) (discussing how the Guidelines call for an independent judiciary and how that 

could improve the capital defense system). 

 18. See, e.g., AM. BAR ASS’N, EVALUATING FAIRNESS AND ACCURACY IN STATE DEATH 

PENALTY SYSTEMS: T HE ALABAMA DEATH PENALTY ASSESSMENT REPORT, at  iii-v (2006) 

[hereinafter ALABAMA REPORT], available at http://www.americanbar.org/content/dam/aba/ 

migrated/moratorium/assessmentproject/alabama/report.authcheckdam.pdf; AM. BAR ASS’N, 

EVALUATING FAIRNESS AND ACCURACY IN STATE DEATH PENALTY SYSTEMS: T HE ARIZONA 

DEATH PENALTY ASSESSMENT REPORT, at iii-iv (2006) [hereinafter ARIZONA REPORT], available  

at http://www.americanbar.org/content/dam/aba/migrated/moratorium/assessmentproject/arizona/ 

Report.authcheckdam.pdf; AM. BAR ASS’N, EVALUATING FAIRNESS AND ACCURACY IN STATE 

DEATH PENALTY SYSTEMS: T HE OHIO DEATH PENALTY ASSESSMENT REPORT, at iv-vi (2007) 

[hereinafter OHIO REPORT], available at http://www.americanbar.org/content/dam/aba/migrated/ 

moratorium/assessmentproject/ohio/finalreport.authcheckdam.pdf; AM. BAR ASS’N, EVALUATING 

FAIRNESS AND ACCURACY IN STATE DEATH PENALTY SYSTEMS: T HE T EXAS DEATH PENALTY 

ASSESSMENT REPORT, at iii-vi (2013), available at http://www.americanbar.org/content/dam/ 

aba/administrative/death_penalty_moratorium/tx_complete_report.authcheckdam.pdf; AM. BAR 

ASS’N, EVALUATING FAIRNESS AND ACCURACY IN STATE DEATH PENALTY SYSTEMS: T HE 

VIRGINIA DEATH PENALTY ASSESSMENT REPORT, at iii-v (2013), available at 

http://www.americanbar.org/content/dam/aba/administrative/death_penalty_moratorium/va_comple

te_report.authcheckdam.pdf. 

 19. See, e.g., ALABAMA REPORT, supra note 18, at xiii-xiv; ARIZONA REPORT, supra note 18, 

at xii-xiv, 140-47; OHIO REPORT, supra note 18, at xvii-xix. 
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steps discussed below are flawed to the extent that compliance with the 

Guidelines remains optional and not mandatory because this critical 
support is lacking.

20
 

A. Adoption Through State Supreme Court Action 

Several state supreme courts have recognized the ABA Guidelines 

as the standard of care for defense representation in death penalty 
cases.

21
 The specific actions differ, yet each state presents an example of 

systemic reform of the state’s indigent capital defense system in a 

manner that is consistent with the ABA Guidelines. Developments in 
several of these states present models that may be applied or adapted in 
other jurisdictions. 

1.   Arizona 
In 2006, the Arizona Supreme Court adopted an amendment to the 

Arizona Rules of Criminal Procedure providing that defense counsel in 
capital cases must “be familiar with and guided by the performance 
standards” set forth in the ABA Guidelines.

22
 The comment to  

the amendment notes that the ABA Guidelines are “a compendium  
of best practices for representation in capital cases.”

23
 Accordingly,  

the comment observes that, “in exercising independent professional 

judgment, counsel should be guided by the performance standards  
when applicable.”

24
 

The actions preceding the Arizona Supreme Court’s decision to 

amend the state Rules of Criminal Procedure illustrate one potential way 
that state bar association leaders can work to improve the quality of 
indigent capital defense representation in their states.

25
 Specifically, the 

Arizona Supreme Court considered the proposed amendment in response 
to a petition that the Arizona State Bar Indigent Defense Task Force 
                                                                 

 20. See, e.g., ALABAMA REPORT, supra note 18, at xiii-xiv; ARIZONA REPORT, supra note 18, 

at xii-xiv, 140-47; OHIO REPORT, supra note 18, at xvii-xix; see also ABA GUIDELINES, supra note 

1, Guideline 2.1 cmt., at 941 (“Each jurisdiction should take effective measures to formalize the 

process by which high quality legal representation will be provided in capital cases. This may be 

done by statute, court order, regulation or otherwise. The critical element is that the p lan be 

judicially enforceable in full against the jurisdiction.”). The drafters of the Guidelines emphasized 

that “[g]eneral statements of expectations about what lawyers should do will not themselves ensure 

high quality legal representation.” ABA GUIDELINES, supra note 1, Guideline 1.1 cmt., at 937. 

 21. See List of Cases Citing to the 1989 ABA Guidelines, supra note 11; List of Cases Citing 

to the 2003 ABA Guidelines, supra note 11. 

 22. ARIZ. REV. STAT. ANN § 6.8(c)(4) (1998 & Supp. 2012). 

 23. Id. § 6.8 cmt.  

 24. Id. 

 25. See Petition to Amend Rule 6.8 of the Arizona Rules of Criminal Procedure, No. R-05-

0031 (Ariz. May 22, 2006).  



2013] IMPROVING STATE CAPITAL COUNSEL SYSTEMS 425 

filed with the court.
26

 A number of entities submitted comments to the 

Court in support of the amendment, including the State Bar Association 
of Arizona.

27
 The ABA Death Penalty Representation Project worked 

closely with a coalition that included members of the State Bar, the 

Indigent Defense Task Force, and civil pro bono and criminal defense 
lawyers who handled capital cases.

28
 

The adoption of Rule 6.8 in Arizona has lead to other encouraging 

improvements. Because the Guidelines are the standard of care, they 
have been a factor influencing decisions about defense funding, staffing, 
and caseloads. Judicial review is increasingly focused on whether 

counsel met their obligations under the ABA Guidelines. Significantly, 
in one recent case, the Presiding Criminal Judge of the Maricopa County 
Superior Court struck a grossly inadequate state habeas petition filed by 

a court-appointed attorney.
29

 He also removed the attorney from the 
case, citing his failure to conduct an investigation and otherwise provide 
representation consistent with the ABA Guidelines.

30
 The petitioner was 

granted a rare second opportunity to pursue state post-conviction relief 
with new counsel.

31
 

Arizona has recently taken additional steps to improve the quality 

of counsel through use of the ABA Guidelines. In 2012, Maricopa 
County adopted the Plan for Review of Appointed Defense Counsel 
(“Plan”) to evaluate and certify attorneys who are eligible for 

appointments to represent capital defendants at trial and on direct 
appeal.

32
 The Plan requires that counsel wishing to be certified must 

submit a lengthy application with information about their experience, 

demonstrate that they possess the qualifications set forth in ABA 
Guideline 5.1, and offer evidence that they have provided legal  
 

                                                                 

 26. See id.; R-05-0031 Petition to Amend Rule 6.8 of the Arizona Rules of Criminal 

Procedure, ARIZ. SUP . CT. (Apr. 19, 2006, 9:25 AM), http://azdnn.dnnmax.com/ 

AZSupremeCourtMain/AZCourtRulesMain/CourtRulesForumMain/CourtRulesForum/tabid/91/foru

mid/3/tpage/1/view/topic/postid/6/Default.aspx#6. 

 27. See R-05-0031 Petition to Amend Rule 6.8 of the Arizona Rules of Criminal Procedure , 

supra note 26. The Board of Governors, comprised of representatives of the entire State Bar of 

Arizona membership, voted to support the amendment by a one-vote margin. Meeting of the Board 

of Governors of the State Bar of Arizona at the Arizona Bar Center (May 19, 2006) (transcript 

available at the Hofstra Law Review). 

 28. See ARIZONA REPORT, supra note 18, at i-ii. 

 29. State v. Hargrave, CR 2002-009759, slip op. at 1-2 (Ariz. Super. Ct. May 2, 2012) 

(striking defendant’s Petition for Post -Conviction Relief). 

 30. Id. 

 31. Id. 

 32. In re Adopting a Plan for Review of Appointed Defense Counsel, No. 2012-008, slip op. 

at 1-5 (Ariz. Super. Ct. Jan. 11, 2012).  
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representation in accordance with performance and practice standards 

found in ABA Guidelines 10.1 through 10.13.
33

 

2.   Ohio 

In January 2010, the Supreme Court of Ohio adopted amendments 
to Rule 20 of the Rules of Superintendence for the Courts of Ohio.

34
 The 

amended rule addresses the appointment and performance of defense 

counsel for indigent defendants in capital cases, and specifically 
references the ABA Guidelines as the standard of care for the 
representation of indigent defendants facing a potential death sentence.

35
 

The adoption of amended Rule 20 followed a multi-year effort that 
the Supreme Court of Ohio initiated by creating the Committee on the 
Appointment of Counsel for Indigent Defendants in Capital Cases 

(“Ohio Committee”) to study issues relating to the appointment and 
performance of capital defense counsel.

36
 The Ohio Committee proposed 

recommendations for amendments to Rule 20, which the Supreme Court 

of Ohio published for public comments in 2009.
37

 
Importantly, amended Rule 20 focuses on the importance of judicial 

oversight of the defense function in capital cases.
38

 It requires trial 

judges to appoint counsel who have been certified as qualified to 
represent defendants facing a potential death sentence.

39
 Judges must 

                                                                 

 33. Id. at  5. 

 34. RULES OF SUPERINTENDENCE FOR THE COURTS OF OHIO R. 20 to 20.05 (2010). 

 35. Id. R. 20(II)(C). 

 36. Committee members were to be appointed by the governor and the legislature, be 

experienced criminal defense lawyers, and serve for four-year terms. George J. T icoras, The Ohio 

Supreme Court’s Move Toward Quality Control of Court-Appointed Counsel for Indigent 

Defendants Charged with Capital Offense Crimes, 21 AKRON L. REV. 503, app. at 517-19 (1988). 

The Committee’s primary responsibilit ies were to provide judges with lists of qualified counsel, 

develop monitoring and evaluation procedures for retention or deletion of attorneys from the list , 

and sponsor or co-sponsor specialized training programs. Id. app. at 520. See generally Margery M. 

Koosed, Trying to Get It Right: Ohio, from the Eighties to the Teens, 43 HOFSTRA L. REV. 

(forthcoming 2015). 

 37. RULES OF SUPERINTENDENCE FOR THE COURTS OF OHIO R. 20 to 20.05 (Proposed 

Amendments 2009). The ABA Death Penalty Representation Project provided resources and 

assistance to the Ohio Committee as it  prepared the proposed recommendations for amendments to  

Rule 20. IMPLEMENTATION GUIDELINES, supra note 8, at 2-3. 

 38. See RULES OF SUPERINTENDENCE FOR THE COURTS OF OHIO R. 20 (discussing the court’s 

role with regard to appointment of defense counsel). 

 39. Id. R. 20(I)(C). The Ohio Committee certifies that capital defense counsel possess 

specified qualitative skills, including a “[d]emonstrated commitment to providing high quality legal 

representation in the defense of capital cases.” Id. R. 20.01(A)(1) (emphasis added). Amended Rule 

20 defines high quality legal representation by reference to the ABA Guidelines, thereby 

establishing the ABA Guidelines as the standard of care for capital defense representation in Ohio. 

See id. R. 20(II)(C). Other provisions of amended Rule 20 that are consistent with the ABA 

Guidelines include: (1) guidelines for approved, required comprehensive training programs for 

capital defense counsel; (2) a delineation of the specific functions of the Ohio Committee, including 
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also monitor the performance of appointed capital defense counsel “to 

ensure that the client is receiving representation that is consistent with 
the [ABA Guidelines].” Finally, trial judges must provide appointed 
counsel with experts, investigators, and mitigation specialists necessary 

for the defense effort. 
This emphasis on judicial responsibility is another important 

reminder that the obligations in the ABA Guidelines are not limited to 

defense counsel.
40

 The ABA Death Penalty Representation Project has 
made dozens of presentations to judicial conferences and groups about 
the ABA Guidelines since 2003; however, additional training of these 

groups and education of individual judges should remain a priority to 
ensure future progress.

41
 Trial judges who hold defense counsel to a 

standard of care but deny them the necessary resources to meet that 

standard will inhibit even the most ambitious efforts to improve the 
quality of defense counsel performance or ensure the fairness of the 
proceeding. To achieve these goals, jurisdictions must bear the full 

financial cost and responsibility of seeking death by providing 
appropriate resources for the defense effort, and trial judges must ensure 
that counsel have received them.

42
 

Courts that review Ohio death penalty cases have repeatedly cited 
the ABA Guidelines favorably.

43
 For example, in Hamblin v. Mitchell,

44
 

                                                                 

the responsibility to establish continuing legal education standards for capital defense counsel, to 

monitor the performance of capital defense counsel, to investigate complaints about the 

performance of capital defense counsel, to review and approve training programs for capital defense 

counsel, and to “[a]dopt best practices” for capital defense representation; and (3) a requirement that 

the trial court consider the workload of potential defense counsel before making an appointment in a 

capital case. See id. R. 20 to 20.05. 

 40. See, e.g., ABA GUIDELINES, supra note 1, Guideline 4.1, at 952-53 (discussing the 

composition of the defense team and supporting services).  

 41. For example, the capital case reference book for judges issued by the National Judicial 

College does not contain a single reference to the ABA Guidelines. NAT’L JUDICIAL COLL., 

PRESIDING OVER A CAPITAL CASE: A BENCHBOOK FOR JUDGES (William J. Brunson et al. eds., 

2009). In 2012, a trial judge in Ohio, presiding over a capital case, threatened to remove a defense 

lawyer from the case if he “mention[ed] the words ABA Guidelines one more time,” despite the fact 

that Ohio Rule 20 required him to ensure that the lawyers were complying with them. Telephone 

Interview with John Parker, Capital Def. Lawyer (Feb. 16, 2010); see also RULES OF 

SUPERINTENDENCE FOR THE COURTS OF OHIO R. 20 (2010). 

 42. See Eric M. Freedman, Add Resources and Apply Them Systematically: Governments’ 

Responsibilities Under the Revised ABA Capital Defense Representation Guidelines, 31 HOFSTRA 

L. REV. 1097, 1101-03 (2003). 

 43. See, e.g., Foust v. Houk, 655 F.3d 524, 534 (6th Cir. 2011); Haliym v. Mitchell, 492 F.3d 

680, 716-17 (6th Cir. 2007); Dickerson v. Bagley, 453 F.3d 690, 693-95 (6th Cir. 2006); Hamblin v. 

Mitchell, 354 F.3d 482, 486-87 (6th Cir. 2003); Mack v. Bradshaw, No. 1:04CV829, 2010 WL 

1416703, at *8 (N.D. Ohio Mar. 31, 2010); Fitzpatrick v. Bradshaw, No. 1:06-cv-356, 2009 WL 

3734143, at *34 (S.D. Ohio Nov. 5, 2009); State v. Herring, No. 08-MA-213, 2011 WL 497765, at 

*5 (Ohio Ct. App. Feb. 11, 2011); State v. Mills, No. 2008 AP 08 0051, 2009 WL 3419567, at *5 

(Ohio Ct. App. Oct. 20, 2009). 
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the U.S. Court of Appeals for the Sixth Circuit granted penalty phase 

relief on David Hamblin’s claim of IAC.
45

 While analyzing counsel’s 
performance, the court relied heavily on the ABA Guidelines to explain 
in detail why the ABA Guidelines codified long-standing professional 

standards that should be used to evaluate the performance of counsel, 
noting that, “the ABA standards for counsel in death penalty cases 
provide the guiding rules and standards to be used in defining the 

‘prevailing professional norms’ in ineffective assistance cases. This 
principle adds clarity, detail and content to the more generalized  
and indefinite 20-year-old language of Strickland . . . .”

46
 The Hamblin 

court also rejected the idea that the ABA Guidelines created “new” 
standards, explaining: 

[T]he [ABA] standards merely represent a codification of 

longstanding, commonsense principles of representation understood by 

diligent, competent counsel in death penalty cases. The ABA standards 

are not aspirational in the sense that they represent norms  

newly discovered after Strickland. They are the same type of 

longstanding norms referred to in Strickland in 1984 as “prevailing 

professional norms” as “guided” by “American Bar Association 

standards and the like.” . . . 

. . . . 

. . . We cite the 1989 and 2003 ABA Guidelines simply because they 

are the clearest exposition of counsel’s duties at the penalty phase of a 

capital case, duties that were recognized by this court as applicable [at 

the time of Hamblin’s trial].
47

  

3.   Nevada 
In 2008, the Supreme Court of Nevada issued several orders that 

altered the procedures for appointing and funding defense counsel and 

experts in death penalty cases, and established new standards for the 
qualifications and performance of capital defense counsel.

48
 The new 

procedures are intended to comply with the ABA Guidelines.
49

 

The Nevada Supreme Court’s order was the culmination of a 
process that the court initiated in April 2007, when it created an Indigent 

                                                                 

 44. 354 F.3d 482 (6th Cir. 2003). 

 45. Id. at  493-94. 

 46. Id. at  486. 

 47. Id. at  487-88. 

 48. In re Review of Issues Concerning Representation of Indigent Defendants in Criminal and 

Juvenile Delinquency Cases, No. 411, slip op. at 1-4 (Sup. Ct. Nev. Jan. 4, 2008) (order requiring 

the adoption of certain recommendations of the Indigent Defense Commission’s report).  

 49. See id. at  1-2. 
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Defense Commission (“Commission”).
50

 The Commission conducted a 

statewide survey of indigent defense services, and submitted a report 
outlining its findings and recommendations.

51
 Following public hearings 

on the Commission’s report, the court issued the January 2008 order 

adopting various recommendations from the report.
52

 
The court’s order required each judicial district to establish an 

independent authority that would be responsible for appointing counsel 

and approving fees for counsel, experts, and investigators in death 
penalty cases.

53
 The establishment of an independent authority to 

appoint counsel and make funding decisions in death penalty cases is a 

key provision of the ABA Guidelines.
54

 Each appointing authority must 
develop detailed qualification standards consistent with the guidelines 
promulgated by the court, monitor the performance of capital defense 

counsel, compile a list of counsel meeting qualification standards, and 
ensure funding for the cost of competent legal representation.

55
 

Nevada has followed the lead of states like North Carolina with its 

sensible decision to create an independent appointing authority.
56

 While 
judges appoint counsel in the majority of death penalty jurisdictions, it is 
clear that establishing an appointing authority that is “independent of the 

judiciary” is one of the best ways to improve the quality of 
representation.

57
 That is because when judges appoint counsel, the 

powerful and sometimes corrupting influence of electoral politics
58

 can 

                                                                 

 50. Id. 

 51. Id. 

 52. Id. at  2. Nevada is an unfortunate example of why full commitment by jurisdictions is 

required for reform efforts to actually succeed. A complete failure by the legislature to adequately 

fund the system that the Nevada Supreme Court ordered has resulted in a languishing, unfunded 

mandate. Nevada Indigent Defense Commission Report Paints Grim Picture of Indigent  

Defense Services in Rural Counties, NEVADA JUDICIARY (Mar. 22, 2013, 12:00  

AM), http://www.nevadajudiciary.us/index.php/idccommission-news/1857-nevada-indigent-

defense-commission-report-paints-grim-picture-of-indigent-defense-services-in-rural-counties. 

 53. In re Review of Issues Concerning Representation of Indigent Defendants in Criminal and 

Juvenile Delinquency Cases, No. 411, slip op. at 3-4.  

 54. See ABA GUIDELINES, supra note 1, Guideline 2.1, at 939; id. Guideline 3.1, at 944. 

 55. In re Review of Issues Concerning Representation of Indigent Defendants in Criminal and 

Juvenile Delinquency Cases, No. 411, slip op. at exhibit A pp. 1-4. These functions are consistent 

with ABA Guidelines 3.1, 4.1, 5.1, 7.1, 9.1, 10.1. See ABA GUIDELINES, supra note 1, Guideline 

3.1, at 944; id. Guideline 4.1, at 952; id. Guideline 5.1, at 961; id. Guideline 7.1, at 970; id. 

Guideline 9.1, at 981; id. Guideline 10.1, at 989. 

 56. See infra Part III.B.6; see also ABA GUIDELINES, supra note 1, Guideline 2.1 & cmt., at 

939, 942-43. 

 57. ABA GUIDELINES, supra note 1, Guidelines 3.1, at 944. 

 58. A 2001 article in The New York Times quoted former presiding judge of the Alabama 

Court of Criminal Appeals William M. Bowen, Jr. discussing the politics of the death penalty in 

judicial elections: 

  “Judicial politics has gotten so dirty in this state that your opponent in an election 
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result in appointments that do not serve the best interests of the 

defendant.
59

 It is also because most judges have little or no experience in 
criminal defense, let alone as capital defense counsel, and do not fully 
understand what qualifications and skills counsel should possess before 

receiving an appointment.
60

 As a consequence, judges too often 
encumber indigent capital defendants with grossly incompetent defense 
counsel who do not effectively represent their clients.

61
 

                                                                 

simply has to say that you’re soft on crime because you haven’t imposed the death 

penalty enough,” Mr. Brown said. “People run for re-election on that basis, because the 

popular opinion in the state is, Let’s hang ’em.”   

David Firestone, Inmates on Alabama’s Death Row Lack Lawyers, N.Y. TIMES, June 16, 2001, at  

A11; see also Woodward v. Alabama, 134 S. Ct. 405, 408 (2013) (Sotomayor, J., dissenting). The 

dissenting opinion in Woodward v. Alabama  stated: 

The only answer [explaining the high number of judicial overrides to impose a death 

sentence] that is supported by empirical evidence is one that, in my view, casts a cloud 

of illegitimacy over the criminal justice system: Alabama judges, who are elected in 

partisan proceedings, appear to have succumbed to electoral politics.   

Woodward, 134 S. Ct. at 408. 

 59. See Monroe H. Freedman, Professional Discipline of Death Penalty Lawyers and Judges, 

41 HOFSTRA L. REV. 603, 617-20 (2013). 

 60. See, e.g., id. at 619 (discussing the lack of experience of attorneys appointed in Corey 

Maples’s capital case). 

 61. See Tabak, supra note 17, at 1111. The ABA Guidelines indicate that appointment of 

defense counsel to capital cases should be made by a “Responsible Agency” that is independent of 

the judiciary. See ABA GUIDELINES, supra note 1, Guideline 3.1, at 944. The appointment by judges 

of unskilled and incompetent lawyers to represent capital defendants is a longstanding problem. See 

Tabak, supra note 17, at 1111-14. A few egregious examples are discussed below. 

  William Morrisette, Virgina. Morrisette v. Warden, 613 S.E.2d 551 (Va. 2005). On 

remand after the Virginia Supreme Court’s first ever grant of IAC relief in a capital case, the trial 

judge reappointed the lead trial lawyer who had been found ineffective at trial to conduct the 

resentencing. Va. Capital Case Clearinghouse, 10-Year Morisette Saga Ends in Negotiated Life 

Sentence, WASH. & LEE UNIV. SCH. L., http://vc3.org/news/storydetail.asp?id=323 (last visited Feb. 

16, 2014). The judge refused to reconsider the reappointment even after he was notified of 

Morrisette’s still-pending petition in federal court alleging IAC with respect to the guilt -or-

innocence phase of the trial. E-mail from David I. Bruck, Clinical Professor of Law, Wash. & Lee 

Univ. School of Law, to author (Feb. 12, 2013, 12:48 PM) (on file with Hofstra Law Review). After 

being reappointed, the lawyer allowed nearly half the time before a scheduled resentencing trial to 

elapse without even informing the client that he had been reappointed, or that a resentencing date 

had been set. Id. The original trial lawyer eventually withdrew just hours before a scheduled hearing 

on the client’s objection to his reappointment. Id. Even after the lawyer’s withdrawal, the trial judge 

insisted that he had appointed the best lawyer available. Id. New counsel (including Morrisette’s 

habeas counsel) eventually obtained a continuance and ultimately negotiated a life disposition 

without a resentencing trial. 10-Year Morisette Saga Ends in Negotiated Life Sentence, supra. 

  Ronald Frye, North Carolina. Frye v. Lee, 235 F.3d 897 (4th Cir. 2000). The trial judge 

appointed two attorneys, one of whom the judge knew to be an alcoholic. Ronald Frye Clemency 

Letter, ACLU (Aug. 15, 2001), https://www.aclu.org/capital-punishment/ronald-frye-clemency-

letter. The judge had previously removed the attorney from another capital case and forced him into 

rehab. See id. Because of the attorney’s alcoholism, he did virtually no work on the case. Id. T rial 

counsel did not find significant mitigation evidence of childhood abuse and maltreatment that 

reasonable investigation would have turned up—including a photograph of Frye taken by law 

enforcement when he was about eight years old, showing serious abuse by his foster father. Id. The 
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photograph had subsequently been used to train police officers on signs of child abuse, making Frye 

a literal “poster child” for child abuse. Id. Shortly before dying of alcohol-related diseases, the 

attorney admitted that his alcoholism had prevented him from adequately representing his clients. 

See Ronald Wayne Frye: Executed August 31, 2001 by Lethal Injection in North Carolina, CLARK 

PROSECUTOR, http://www.clarkprosecutor.org/html/death/US/frye731.htm (last visited Feb. 16, 

2014). Frye was executed on August 31, 2001. Id.  

  Lonnie Weeks, Virginia, and Carl Chichester, Virginia. Weeks v. Angelone, 528 U.S. 225 

(2000); Chichester v. Taylor, No. 98-15, slip op. (4th Cir. 1999). Weeks and Chichester were 

separately charged with capital murder for unrelated offenses in Prince William County around the 

same time. Weeks, 528 U.S. at 228; Chichester, No. 98-15, slip op. at 4. Each was convicted, and 

the Supreme Court of Virginia affirmed their convictions on direct appeal within about six weeks of 

each other. Weeks, 528 U.S. at 231; Chichester, No. 98-15, slip op. at 4. The trial judge in each case 

then appointed counsel to represent them in state habeas proceedings. Petition for Executive 

Clemency for Carl Hamilton Chichester at 21 n.1, Chichester v. Taylor, No. 98-15 (4th Cir. Jan. 6, 

1999), available at http://deathpenaltyusa.org/usa/images/clemency/chichester_carl.pdf. Weeks’s 

trial counsel was appointed as Chichester’s state habeas counsel, and Chichester’s trial counsel was 

appointed as Weeks’s state habeas counsel. Id. As a result, each lawyer was put in the position of 

having to allege IAC against the other, while simultaneously defending against the other lawyer’s 

charge of IAC. Id. The state bar held that this situation created a conflict of interest, but that it  could 

be cured if one of the state habeas lawyers withdrew. Id. Weeks’s habeas counsel refused to  

withdraw but filed Weeks’s petition in the wrong court on the day it was due, thereby defaulting all 

of Weeks’s habeas claims. Id. Weeks was executed on March 16, 2000. Executions in the U.S. in 

2000, DEATH PENALTY INFO. CENTER, http://www.deathpenaltyinfo.org/executions-us-2000 (last 

visited Feb. 16, 2014). Chichester was executed on April 13, 1999. Executions in the U.S. in 1999 , 

DEATH PENALTY INFO. CENTER, http://www.deathpenaltyinfo.org/executions-us-1999 (last visited 

Feb. 16, 2014). 

  Jason Reeves, Louisiana. State v. Reeves, 11 So. 3d 1031 (La. 2009). After original 

counsel secured a mistrial, the trial judge removed original counsel and appointed the local public 

defender over the objections of both attorneys. Id. at 1035, 1042. Original counsel had represented 

Reeves for more than twenty-three months at the time of removal, and the public defender objected 

on the grounds of a crushing existing caseload and the inadequate resources of his office. Id. at  

1042, 1052. The judge refused original counsel’s offer to continue representation of Reeves pro 

bono. See id. at 1052, 1055. Reeves was convicted upon retrial and is now pursuing post-conviction 

relief. Id. at  1035-36. 

  Kenneth Neal, North Carolina. State v. Neal, 487 S.E.2d 734 (N.C. 1997). The trial judge 

knowingly appointed an attorney who had been previously convicted of felony child pornography 

charges. Bob Burtman, Criminal Injustice, DEATH PENALTY INFO. CENTER (Oct. 16, 2002), 

http://www.deathpenaltyinfo.org/node/533. The charges and conviction were widely publicized and 

known in the community where the defendant was eventually tried. Id. The attorney was an assistant 

district attorney when charged, but was not able to secure a prosecution job after his release from 

prison. See Frances Ferris, Common Sense Says . . . That People on Death Row Often Had the 

State’s Worst Lawyers at Trial, COMMON SENSE FOUND., http://www.prisonpolicy.org/ 

scans/DPSpecialReport2002.pdf (last visited Feb. 16, 2014). His law license was restored and he 

was allowed to return to law practice, although he had not yet completed court -ordered probation. 

See Burtman, supra. The attorney did not question prospective jurors concerning whether they knew 

of his own conviction at Neal’s trial, and several who did know became jurors. Id. Jurors later 

admitted that the attorney’s conviction was discussed during deliberations and that they held it  

against Neal. Id. Neal is still pursuing post-conviction relief. See Danielle Battaglia, Senate Bill 

Impacts Rockingham Capital Cases, ROCKINGHAM NOW (June 12, 2013, 12:00 PM), 

http://www.newsadvance.com/rockingham_now/news/eden_reidsville/article_5c5df9c0-d2c0-11e2-

9f3a-001a4bcf6878.html?mode=jqm_com. 

  Ricky Eugene Kerr, Texas. Ex parte Kerr, No. AP-75500, 2009 WL 874005 (Tex. Crim. 

App. Apr. 1, 2009). The trial judge appointed an attorney who was repeatedly appointed to defend 
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capital cases, apparently because he had worked as a prosecutor and all of the judges knew him. See 

Stephen B. Bright, Neither Equal nor Just: The Rationing and Denial of Legal Services to the Poor 

When Life and Liberty Are at Stake, 1997 ANN. SURV. AM. L. 783, 804-05. The attorney had a 

reputation for providing poor representation in capital cases. See id. In Kerr’s case, he conducted his 

mitigation investigation in the hallway outside the courtroom after the jury came back with a guilty 

verdict. E-mail from David I. Bruck to author, supra. He did not prepare mitigation evidence 

because he believed the jury would acquit Kerr. Ex parte Kerr, 2009 WL 874005, at *2. The 

attorney was later found to have provided Kerr with IAC at sentencing, and Kerr was granted a new 

sentencing hearing. Id. Kerr was offered and accepted a life-saving plea. See id. 

  Robert Sawyer, Louisiana. Sawyer v. Butler, 848 F.2d 582 (5th Cir. 1988). The trial judge 

appointed an attorney with less than two years of experience. See id. at 586. A second attorney, who 

had four years of experience, was appointed as lead counsel days before trial. Id. Sawyer, a person 

with mental retardation, refused an offer because of a life plea because he previously received a 

four-year sentence when a murder charge was reduced to manslaughter for a plea deal. See id.; U.S. 

Execution of Mentally Retarded Condemned: State Legislatures Urged to Act, HUM. RTS. WATCH 

(Mar. 19, 2001), http://www.hrw.org/de/print/news/2001/03/19/us-execution-mentally-retarded-

condemned. Trial counsel did not know that Sawyer was mentally retarded and told the jury he was 

a “sociopath” in closing argument at sentencing. ROBERT PERSKE, ROBERT SAWYER EXECUTED—

HIS RETARDATION NEVER CONSIDERED BY THE COURTS 1 (1993) (internal quotation marks 

omitted), available at http://www.robertperske.com/Best.html. The Fifth Circuit noted that trial 

counsel:  

(1) failed to ask the jurors about their attitudes towards the death penalty during voir 

dire; (2) objected to the jury’s learning of the mandatory life imprisonment penalty for 

second degree murder, as well as the penalty for manslaughter at the guilt  phase; 

(3) failed to object to several inadmissible, inflammatory remarks by the prosecutor; 

(4) produced no defense experts on the subjects of intoxication and toxic psychosis even 

though he had chosen them as his chief defenses to negate the specific intent required for 

first  degree murder; (5) failed to make a closing argument at the guilt  phase of trial; and 

(6) failed to prepare a competent penalty phase presentation.  

Sawyer, 848 F.2d at 588. The court nevertheless denied habeas relief, and Sawyer was executed on 

March 5, 1993. PERKSE, supra, at  1. 

  Christa Pike, Tennessee. Pike v. State, No. E2009-00016-CCA-R3-PD (Tenn. Crim. App. 

Apr. 25, 2011). The trial judge appointed an attorney that had recently been implicated in an 

overbilling scandal that exposed rampant abuses among the local bar in indigent criminal cases. Id. 

slip op. at 38, 41, 56. The judge was unwittingly complicit in the scandal as she had signed many of 

the billing orders at issue. E-mail from David I. Bruck to author, supra. Although the attorney was 

never prosecuted, the local prosecutor noted his particular case was worthy of prosecution. See Pike, 

No. E2009-00016-CCA-R3-PD, slip op. at 56. While disciplinary proceedings were pending and 

there was still a prospect of prosecution, the trial judge appointed the attorney to represent Pike 

relying on the attorney’s representation that all issues related to the overbilling were resolved. Id. 

slip op. at 38, 41, 57-58. The attorney had never tried a capital case and had a reputation for 

mediocrity. Id. slip op. at 38. The attorney did not provide the mitigation specialist’s report to the 

court of the prosecution before a guilty verdict was returned and then lied about the reason for this 

when questioned by the court. Id. slip op. at 36. When the mitigation specialist refused his request to 

corroborate this, he decided not to present the planned mitigation case. See Pike, No. E2009-00016-

CCA-R3-PD, slip op. at 44-45. Pike was convicted and sentenced to death. Jamie Satterfield, Killer 

Christa Gail Pike Asks Fed Court to Block Her Execution: Argues Courts Violated Her Rights, 

KNOX NEWS (Feb. 13, 2013, 4:00 AM), http://www.knoxnews.com/news/2013/feb/13/killer-christa-

gail-pike-asks-fed-court-to-block. Pike is still pursuing post -conviction relief. Id. 

  Gregory Wilson, Kentucky. Wilson v. Commonwealth, 836 S.W.2d 872 (Ky. 1992). 

Severely limited funding made it  difficult for the court to find an attorney willing to accept an 

appointment to represent Wilson. See Roscoe C. Howard, Jr., The Defunding of the Post Conviction 

Defense Organizations as a Denial of the Right to Counsel, 98 W. VA. L. REV. 863, 883-84 (1996). 
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B. Adoption Through State Indigent Defense Commission 

In a number of states, legislatively-created, statewide public 
defender commissions have adopted or established the ABA Guidelines, 

or a modified version of the ABA Guidelines, as qualification or 
performance standards for legal representation in death penalty cases. 

                                                                 

The judge posted a notice in the courthouse soliciting help from any member of the bar, that began: 

“PLEASE HELP. DESPERATE.” Id. An attorney without an active practice, without any capital 

experience or training, and with a reputation for unethical conduct volunteered and was appointed. 

Id. The phone number trial counsel supplied to the court and Wilson was for the bar he frequented. 

Stephen B. Bright, Glimpses at a Dream yet to Be Realized, CHAMPION, Mar. 1998, at 12, 64. Trial 

counsel also reportedly conducted cross-examination of a witness despite having been absent during 

direct examination. Id. Wilson’s persistent pretrial and mid-trial demands for another lawyer were 

denied. Wilson, 836 S.W.2d at 878. Wilson is still pursuing post -conviction relief. See Kentucky – 

Death Row Inmate Wins Hearing on Mental Status – Gregory Wilson, CLAIM YOUR INNOCENCE 

(May 25, 2012), http://www.claimyourinnocence.wordpress.com/2012/05/25/kentucky-death-row-

inmate-wins-hearing-on-mental-status-gregory-wilson. 

  John Wille, Louisiana. State v. Wille, 595 So. 2d 1149 (La. 1992). Trial counsel’s 

appointment to represent Wille on a capital charge was in partial fulfillment of trial counsel’s 

conditions of probation. Id. at  1151. Trial counsel had pleaded guilty to the federal felony charge of 

submitting a false statement to an agency of the United States. Id. The indictment, guilty plea, and 

sentence received substantial media coverage, particularly in St. John the Baptist Parish, where the 

attorney resided and Wille’s trial was held. Id. The attorney received a three-year suspended 

sentence, one of the conditions of probation being performance of 416 hours of community service. 

Id. Neither the court nor the attorney disclosed any of this to Wille. Id. The attorney had never tried 

a homicide, although he had spent some time as a prosecutor in a small parish where virtually no 

cases went to trial. See id. at 1151-52. The attorney did not want to accept the appointment but did 

so at the judge’s insistence. Id. at 1152. The attorney had a breakdown during Wille’s trial, but the 

judge refused to let him withdraw. E-mail from David I. Bruck to author, supra. The trial judge was 

the reporting authority—the official who informed the federal court that the probationary terms 

were satisfied. Id. Wille is still pursuing post -conviction relief. Id. 

  Donald Scanlon, North Carolina. Scanlon v. Harkleroad, 740 F. Supp. 2d 706 (M.D.N.C. 

2010), aff’d per curiam, No. 10-7510 (4th Cir. Feb. 23, 2012), cert. denied, 133 S. Ct. 164 (2012). 

In his first  appearance on capital charges, Scanlon asked if attorneys “experienced in capital 

punishment” would defend him. Brief for Defendant-Appellant at 53, State v. Scanlon, 626 S.E.2d 

770 (N.C. App. 2006) (No. COA05-119) (internal quotation marks omitted). The judge assured him 

that appointed counsel would be experienced, and then appointed an attorney who had completed 

one capital trial as a second chair and an attorney who had never tried a murder  case. Id. T rial 

counsel failed to investigate and use the decedent’s psychiatric and medical records to raise 

reasonable doubt about the cause and manner of death. Scanlon, 740 F. Supp. 2d at 711. Trial 

counsel also failed to use available evidence to correct representations made by the prosecution 

regarding the decedent’s health, and to challenge the prosecution’s speculative evidence of time of 

death. Scanlon, No. 10-7510, slip op. at 5-6. Following conviction and a death sentence, Scanlon 

filed a Motion for Appropriate Relief (“MAR”) alleging IAC. Id. The MAR court determined that 

trial counsel was constitutionally ineffective at the sentencing phase, but not at the guilt  phase and 

ordered a new sentencing hearing. Id. slip op. at 7. The state declined to pursue death, and Scanlon 

received a sentence of life without parole. Id. Although he appealed the denial of relief as to the 

guilt  phase, he was unsuccessful, and his habeas claims have been exhausted. See Scanlon, 133 S. 

Ct. at 164. Barring intervention by the North Carolina Innocence Commission, he will spend the rest 

of his life in prison. See id.; see also About Us, N.C. INNOCENCE INQUIRY COMMISSION, 

http://www.innocencecommission-nc.gov/about.html (last visited Feb. 16, 2014) (discussing the 

purpose of the North Carolina Innocence Inquiry Commission).  
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These commissions often have responsibilities and functions that are 

consistent with the ABA Guidelines’ recognition of the need for an 
independent authority to administer the defense function and provide 
oversight in death penalty cases. 

1.   Louisiana 
In 2009, the Louisiana Public Defender Board (“Louisiana PDB”) 

adopted Capital Defense Guidelines for Louisiana (“Louisiana 
Guidelines”), which established qualification and performance standards 
for capital defense representation in Louisiana that are modeled after the 

ABA Guidelines.
62

 The Louisiana Guidelines were officially 
promulgated as administrative regulations and became effective on May 
20, 2010.

63
 In adopting the Louisiana Guidelines, the Louisiana PDB 

was acting pursuant to the directive contained in the Louisiana Public 
Defender Act of 2007,

64
 which, among other things, required the 

Louisiana PDB to create “mandatory . . . statewide public defender 

standards and guidelines that require public defender services to be 
provided in a manner that is uniformly fair and consistent throughout the 
state,” including separate standards and guidelines for capital cases.

65
 

Prior to adopting the Louisiana Guidelines, the Louisiana PDB 
presented the Louisiana Guidelines to the Louisiana State Bar 
Association’s Right to Counsel Committee, and distributed them to all 

district public defenders, to the Executive Director of the Louisiana 
District Attorneys Association, and to the state court judge serving as 
President of the District Judges Association and the Chair of the Capital 

Crimes Education Committee.
66

 These entities and individuals had the 
opportunity to submit comments about the Louisiana Guidelines.

67
 The 

Louisiana Guidelines explicitly state that they “are intended to adopt and 

apply the guidelines for capital defense set out by” the ABA Guidelines 
and that “the ABA guidelines have been adapted and applied to  
meet the specific needs and legal requirements applicable in Louisiana 

while seeking to give effect to the intention and spirit of the  
ABA guidelines.”

68
 

 

                                                                 

 62. See LA. CAPITAL DEFENSE GUIDELINES, 36 La. Reg. 993 (May 20, 2010) (to be codified 

at LA. ADMIN. CODE t it . 22:XV, ch. 9).  

 63. Id. 

 64. LA. REV. STAT. ANN. § 15:142 (2005). 

 65. LA. CAPITAL DEF. GUIDELINES, 36 La. Reg. 993, tit . 22, § 4703. 

 66. See LA. REV. STAT. ANN. § 49:953 (2003) (explaining the procedure for the adoption of 

rules). 

 67. See id. 

 68. LA. ADMIN. CODE t it . 22, pt. XV, § 901(A)(3) (2010). 
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The process of implementing a capital counsel certification 

requirement in Louisiana once again demonstrates why a full 
jurisdictional commitment is required for any reform to be effective. As 
required by the Louisiana Guidelines, counsel must now complete 

specialized training and be certified by the PDB as possessing the 
necessary skills and qualifications before they can be appointed to a 
capital case.

69
 Some judges, frustrated by this requirement and the 

unavailability of certified capital counsel, have attempted to force the 
appointment of counsel who have not been certified.

70
 Although this is a 

problem that is a direct consequence of the high number of capital case 

filings by prosecutors, it is often the defense bar that is criticized.
71 

  

2.   Oregon 

In 2007, the Oregon Public Defense Services Commission 
(“Oregon PDSC”) adopted the performance standards set forth in ABA 
Guidelines 10.2 through 10.15.2 as the standards for the performance of 

defense counsel in death penalty cases, and designated the Oregon 
Office of Public Defender Services (“Oregon OPDS”) as the 
“responsible agency” for purposes of appointing defense counsel in 

death penalty cases.
72

 Consistent with the ABA Guidelines, the Oregon 
OPDS works with the court to assign defense counsel in death penalty 
cases, recruits and certifies the eligibility of counsel to represent 

defendants facing a potential death sentence, maintains the roster of 
certified death penalty defense counsel, and authorizes funds for experts  
 

 

                                                                 

 69. Id. § 705.  

 70. See, e.g., State v. Reeves, 11 So. 3d 1031, 1042 & n.13 (La. 2009) (discussing the court’s 

appointment of an overburdened attorney and the court’s duty to provide qualified counsel to 

indigent defendants).  

 71. See Paul Murphy, Death Penalty Attorneys in Louisiana in Short Supply, WWLTV.COM 

(Oct. 2, 2012, 10:19 PM), http://www.wwltv.com/news/Death-Penalty-Attorneys-In-Louisiana-In-

Short-Supply--172374981.html. For example, former Louisiana State Public Defender Jean Faria 

was ordered to show cause why she should not be held in contempt after refusing to appoint capital 

counsel who had not been certified as second chair in a capital case. Telephone Interview with Jean 

Faria, Pub. Defender, La. Pub. Defender Bd. (Jan. 3, 2013).  

 72. See OFFICE OF PUB. DEF. SERVS., REPORT TO THE PUBLIC DEFENSE SERVICES 

COMMISSION: DELIVERY OF PUBLIC DEFENSE SERVICES IN DEATH PENALTY CASES 8-9, 19, 23 

(2007) [hereinafter DELIVERY OF DEFENSE SERVICES], available at http://www.oregon.gov/OPDS/ 

docs/Reports/pdscdeathpenaltyreportandplan.pdf; OFFICE OF PUB. DEF. SERVS., POSITION 

ANNOUNCEMENT: OREGON CAPITAL RESOURCE COUNSEL (2009), available at 

http://xa.yimg.com/kq/groups/17880598/1272869394/name/OR+Cap+Resource+Center+Director+

Position+(Nov09).pdf.; PUB. DEF. SERVS. COMM’N, LEGAL REPRESENTATION PLAN FOR DEATH 

PENALTY CASES 1, 4 (2007), available at http://www.oregon.gov/OPDS/docs/Reports/ 

PDSCLegalRepresentationPlanforDeathPenaltyCases2007.pdf.  
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and investigators in death penalty cases consistent with relevant 

provisions of Oregon law.
73

 
The Oregon Supreme Court recently acknowledged the ABA 

Guidelines in State v. Langley.
74

 In that case, the Oregon Supreme Court 

reversed the trial court’s judgment requiring Langley to proceed without 
representation of counsel.

75
 In doing so, the Oregon Supreme Court cited 

the Oregon PDSC’s policy—“Legal Representation Plan for Death 

Penalty Cases”—as part of the applicable legal principles governing a 
criminal defendant’s right to counsel.

76
 It noted that the Oregon PDSC’s 

policy adopted several standards from the ABA Guidelines, including 

Guideline 10.4, which provides that the responsible agency “should 
designate lead counsel and one or more associate counsel.”

77
 The 

adoption of this provision, the court said, “confirm[s] that, in a death 

penalty case involving an indigent defendant in Oregon, the defense 
team responsible for furnishing professional assistance to the accused 
ordinarily includes a lead counsel and a co-counsel.”

78
 

3.   Montana 
In 2005, the Montana Legislature enacted the Montana Public 

Defender Act.
79

 This act established a statewide public defender system 
and created a public defender commission; the public defender 
commission’s duties include establishing statewide standards for the 

qualifications, training, and workload of attorneys representing indigent 
criminal defendants.

80
 With respect to capital cases, the public defender 

commission promulgated standards requiring counsel to “meet the 

standards for competency of counsel for indigent persons in death 
penalty cases adopted by the Montana Supreme Court, and those set 
forth in the [ABA] Guidelines.”

81
 

                                                                 

 73. See DELIVERY OF DEFENSE SERVICES, supra note 72, at 9-10, 14, 20. The Oregon PDSC’s 

adoption of the ABA Guidelines and appointment of the Oregon OPDS as the responsible agency 

occurred after the Oregon PDSC conducted hearings to receive testimony about legal representation 

in death penalty cases and evaluated the existing capital defense system in Oregon in comparison to 

the ABA Guidelines. See id. at  1, 7-9. The Oregon PDSC also reviewed a report that the Oregon 

OPDS submitted to it , entitled Delivery of Public Defense Services in Death Penalty Cases. See id. 

at  1. The ABA Death Penalty Representation Project was a resource to the Oregon OPDS before 

and during the Oregon OPDS’s preparation of its report to the Oregon PDSC. See id. at  9-10.  

 74. 273 P.3d 901, 909-10 (Or. 2012). 

 75. Id. at  904. 

 76. Id. at  909 (internal quotation marks omitted). 

 77. Id. at  909-10 (internal quotation marks omitted).  

 78. Id. at  910. 

 79. MONT. CODE ANN. § 47-1-101 to -216 (2011). 

 80. Id. 

 81. STANDARDS FOR COUNSEL REPRESENTING INDIVIDUALS PURSUANT TO THE MONT. PUB. 

DEFENDER ACT sec. VI(B)(a) (2007). 
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4.   Georgia 

In 2003, the Georgia General Assembly enacted the Georgia 
Indigent Defense Act,

82
 which created the Georgia Public Defender 

Standards Council (“Georgia PDSC”).
83

 The Georgia PDSC is an 

independent agency within the executive branch of the state government 
of Georgia.

84
 Pursuant to statute, the Georgia PDSC is “responsible for 

assuring that adequate and effective legal representation is provided, 

independently of political considerations or private interests, to indigent 
persons who are entitled to representation” in criminal proceedings.

85
 In 

2005, the Georgia PDSC adopted the Georgia Death Penalty Standards,
86

 

which are nearly identical to the ABA Guidelines.
87

 
In addition, the Georgia Supreme Court has relied upon the ABA 

Guidelines to review defense counsel’s performance.
88

 In Hall v. 

McPherson,
89

 the Georgia Supreme Court relied on the ABA Guidelines 
to vacate Mark McPherson’s death sentence.

90
 In that case, the  

lower court had found that McPherson’s trial counsel was ineffective  

in its investigation, preparation, and presentation of mitigation 
evidence.

91
 The warden appealed, and argued that the habeas court erred 

as a matter of law by relying upon the ABA Guidelines in evaluating 

counsel’s performance.
92

 
The Georgia Supreme Court rejected the warden’s argument.

93
 

Citing case law that recognizes the use of the ABA Guidelines in 

measuring the reasonableness of trial counsel’s mitigation investigation, 
the court found that the court below—the habeas court—had conducted 
an objective review of counsel’s performance.

94
 Further, the court 

found—according to the professional norms outlined in the ABA 
Guidelines—that the record showed adequate support for the court’s 
conclusion that McPherson’s counsel was deficient.

95
 

 

                                                                 

 82. GA. CODE ANN. § 17-12 (2013). 

 83. Id. § 17-12-3. 

 84. Id. § 17-12-1(b). 

 85. Id. § 17-12-1(c). 

 86. GA. DEATH PENALTY STANDARDS (2005); see GA. CODE ANN. § 17-10-30 (2007). 

 87. See IMPLEMENTATION OF GUIDELINES, supra note 8, at 4. 

 88. See, e.g., Perkins v. Hall, 708 S.E.2d 335, 341 (Ga. 2011); Hall v. McPherson, 663 S.E.2d 

659, 661 (Ga. 2008); Franks v. State, 599 S.E.2d 134, 147 (Ga. 2004).  

 89. 663 S.E.2d 659 (Ga. 2008). 

 90. Id. at  661. 

 91. Id. at  664, 668. 

 92. Id. at  661. 

 93. Id. 

 94. Id. at  661 & n.6. 

 95. Id. at  660. 
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Unfortunately, Georgia’s efforts to improve its capital counsel 

system quickly foundered after a high-profile capital case became a 
lighting rod that resulted in unwarranted criticism by elected officials 
about the costs of that defense effort.

96
 That criticism eventually led to a 

withdrawal of funding by the legislature, a decision which quickly 
doomed the effectiveness of the Georgia Indigent Defense Act and the 
newly created Georgia PDSC.

97
 

5.   Kentucky 
In 2003, the Department of Public Advocacy for the 

Commonwealth of Kentucky (“DPA”) adopted the performance 
standards of the ABA Guidelines as the required standard of care for 
counsel who represent defendants facing a potential death sentence.

98
 

The DPA not only amended its internal policies and procedures, but also 
modified the contract used for working with private counsel who 
represent defendants facing a potential death sentence to require 

adherence to the performance standards of the ABA Guidelines,  
which the DPA describes as “a minimum guideline” for death penalty 
defense representation.

99
 

                                                                 

 96. See Dennis Brandon Wood, Note, Driving Up the Costs: An Examination of the Brian 

Nichols Trial and the New Attack on the Death Penalty, 33 J. LEGAL PROF. 173, 183 (2008). In 

2005, Brian Nichols shot and killed the judge, a sheriff, and the court reporter in a courtroom. Id. at 

173. Although he agreed to accept a sentence of life in prison without the possibility of parole, the 

state sought the death penalty—filing fifty-four separate charges against him and serving the 

defense with thousands of pages of documents associated with the prosecution of the case. See id. at 

173 & n.1; Brenda Goodman, Georgia Murder Case’s Cost Saps Public Defense System , N.Y. 

T IMES, Mar. 22, 2007, at A16. After a six-week trial, the jury returned a verdict of life without 

parole. Wood, supra, at  173 n.1; Brian Nichols Found Guilty of Courthouse Shootings: Nichols 

Could Face Death Sentence, WSB-TV (Nov. 6, 2008, 2:20 PM), http://www.wsbtv.com/news/ 

news/brian-nichols-found-guilty-of-courthouse-shootings/nFCsy. But, by then, the cost of the trial 

had reached millions of dollars, with the defense effort costing nearly 1.8 million dollars. Wood, 

supra, at  174. Although this expense could have been entirely avoided if the state had agreed not to 

seek death, it  was the defense effort that was heavily criticized for the costs of the trial. See id. at  

183; Goodman, supra. As a consequence, public funding of the Georgia Indigent Defense Act was 

cut to $160,000 in 2010, leading to a collapse of the public defender system. Settlement Reached in 

Georgia’s Indigent Defense Case, PEACH PUNDIT (Dec. 16, 2011, 2:37 PM), 

http://www.peachpundit.com/2011/12/16/settement -reached-in-georgias-indigent-defense-case. 

 97. See US Supreme Court Declines Review of Georgia’s “Serious and Unprecedented 

Violence to the Right to Counsel,” S. CENTER FOR HUM. RTS. (July 23, 2010), http://www.schr.org/ 

action/resources/for_immediate_release_right_to_counsel_denied_by_georgia_supreme_court_4_3 

(discussing Georgia’s failure to appropriate funds to its public defender system).  

 98. Ky. Dep’t of Pub. Advocacy, Agreement to Provide Legal Representation in a Capital 

Prosecution (on file with the ABA Death Penalty Representation Project); see IMPLEMENTATION OF 

GUIDELINES, supra note 8, at 4. 

 99. Ky. Dep’t of Pub. Advocacy, Agreement to Provide Legal Representation in a Capital 

Prosecution; see IMPLEMENTATION OF GUIDELINES, supra note 8, at 4 & n.17.  
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6.   North Carolina 

In 2000, the North Carolina General Assembly enacted the Indigent 
Defense Services Act (“IDS Act”),

100
 which created the Office of 

Indigent Defense Services (“IDS Office”) and its governing body, the 

Commission on Indigent Defense Services (“IDS Commission”).
101

 This 
legislation implemented a model of an effective legal services delivery 
system with many elements that were later described in the 2003 

revision of the ABA Guidelines. Consistent with the Guidelines, the IDS 
Office serves as the “responsible agency” and oversees the provision of 
legal representation to indigent defendants facing a potential death 

sentence in North Carolina.
102

 As an appointing authority that is 
independent of the judiciary, the IDS Office appoints defense counsel in 
all capital cases; rules upon funding requests for experts, investigators, 

mitigation specialists, and support services; conducts training programs 
for death penalty defense attorneys; and supervises compliance with 
qualification and performance standards for defense counsel that  

the IDS Commission establishes.
103

 The IDS Office also determines 
counsel compensation.

104
 

The IDS Commission is responsible for developing standards of 

practice, training requirements, minimum experience levels, workloads 
for defense counsel adopted qualification, and performance standards for 
capital cases that are consistent with the ABA Guidelines.

105
 

                                                                 

 100. N.C. GEN. STAT. § 7A-498 (2011). 

 101. Id. § 7A-498.2. 

  102. See id. § 7A-498.3. 

 103. Id. § 7A-498.5. 

 104. Id. § 7A-498.3. 

 105. Id. § 7A-498.5. Prior to enacting the IDS Act, the General Assembly created the Indigent 

Defense Study Commission (“Study Commission”) in 1998. See NORTH CAROLINA INDIGENT 

DEFENSE STUDY COMMISSION: REPORT AND RECOMMENDATIONS 1 (2000), available at 

http://www.ncids.org/home/ids%20study%20commission%20report.pdf. The Study Commission’s 

purpose was to “study methods for improving the management and accountability of funds being 

expended to provide counsel to indigent defendants without compromising the quality of legal 

representation mandated by State and federal law.” Id. at 3 (internal quotation marks omitted). After 

conducting an extensive study of indigent defense in North Carolina and across the nation, 

consulting numerous state and national experts and holding a public hearing to gain the perspective 

of judges, defense attorneys, prosecutors, and the public, the Study Commission prepared a report 

with recommendations for the General Assembly. Id. at 1. The Study Commission’s report 

identified several factors that contributed to problems with North Carolina’s indigent defense 

system, including: (1) the lack of any centralized authority for management and oversight; (2) the 

absence of any statewide uniform standards for appointment, qualifications, performance, and 

compensation of counsel; and (3) the lack of independence of criminal defense lawyers. Id. at  6-7. 

In response to these problems, the Study Commission recommended the creation of the IDS Office 

and the IDS Commission in order “to improve the efficiency, cost-effectiveness, and accountability 

of quality indigent defense programs” in North Carolina. Id. at  3. The IDS Act implemented the 

Study Commission’s recommendations. See N.C. GEN. STAT. § 7A-498 to -498.8. 
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Following the creation of the IDS Act, the number of capital trials 

in North Carolina decreased from about sixty per year in 2000, to only 
about ten to fifteen per year in 2011.

106
 The decrease in capital trials also 

resulted in a decrease in the number of new death sentences imposed.
107

 

The number of death sentences imposed nationally has decreased 
significantly since the 1990s, but the decrease in North Carolina has 
outpaced the rest of the nation.

108
 Academics in the state credit the 

creation of the IDS Office for the decrease, explaining: 

By centralizing indigent defense services in a single state-wide 

operation and by requiring that only lawyers affiliated with IDS could 

be assigned capital cases, the reform did more than any other single 

action to revolutionize the practice of capital punishment in the state. It 

is no mere coincidence that numbers of death sentences have declined 

so dramatically since the passage of this reform . . . .
109

  

Observers report a significant improvement in the quality of trial 

counsel handling capital cases in the decade since the IDS Office was 
established.

110
 According to former IDS Office Director Tye Hunter, a 

majority of North Carolina judges now agree that it has been a “great 

force” in improving the quality of counsel in capital cases.
111

 

C. Adoption Through State Bar Association: Texas 

No death penalty jurisdiction can match Texas’s record of 
egregiously incompetent defense counsel appointments.

112
 The state that 

                                                                 

 106. See Sentencing: No Death Sentences in North Carolina for the First Time Since 1977, 

DEATH PENALTY INFO. CENTER, http://www.deathpenaltyinfo.org/sentencing-no-death-sentences-

north-carolina-first-time-1977 (last visited Feb. 16, 2014).  

 107. Id. 

 108. MATTHEW ROBINSON, THE DEATH PENALTY IN NORTH CAROLINA: A SUMMARY OF THE 

DATA AND SCIENTIFIC STUDIES 5 (2011), available at http://gjs.appstate.edu/sites/ 

gjs.appstate.edu/files/ncdeathpenaltyfinal.pdf.  

 109. Frank R. Baumgartner & Isaac Unah, Univ. of N.C. at Chapel Hill, Paper Presentation at 

the Annual Meetings of the American Society of Criminology: The Decline of Capital Punishment 

in North Carolina 7 (Nov. 17-20, 2010) (on file with Hofstra Law Review). 

 110. Telephone Interview with Tye Hunter, Former Dir., N.C. Office of Indigent Def. Servs. 

(Oct. 14, 2011).  

 111. Id. 

 112. See, e.g., T EX. DEFENDER SERV., LETHAL INDIFFERENCE, at ix (2002), available at 

http://www.fordarlieroutier.org/RelatedLinks/LethalIndifference/front.pdf (stating that Texas has 

been responsible for more that one-third of executions within the United States since 1976 and more 

than half of all executions within the United States in 2002); Ross E. Milloy, Judge Frees Texas 

Inmate Whose Lawyer Slept at Trial, N.Y. TIMES, Mar. 2, 2000, at A20 (discussing the reversal of a 

conviction caused by counsel being asleep at trial); Lise Olsen, Attorneys Overworked in Harris 

County Death-Row Cases, HOUS. CHRON., May 25, 2009, at A1 (discussing the heavy caseload of 

capital defense attorneys in Harris County); Richard A. Oppel Jr., Death Penalty in Texas Case Is 

Overturned, Citing Lawyer, N.Y. TIMES, Aug. 31, 2000, at A14 (discussing an attorney’s failure to 
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executes the largest number of prisoners year after year also has one of 

the worst capital counsel systems in the country.
113

 Any success that 
could result from the commendable efforts noted below are simply 
overwhelmed by a system that persistently reappoints ineffective 

lawyers,
114

 denies necessary funding, and ignores flagrant examples of 
ineffectiveness and injustice. 

In 2006, the State Bar of Texas made an attempt to address 

longstanding concerns by adopting state-specific guidelines for the 
performance of defense counsel.

115
 Specifically, in April 2006, the 

Board of Directors of the State Bar of Texas adopted the Guidelines and 

Standards for Texas Capital Counsel (“Texas Guidelines”).
116

 
The Texas Guidelines are a Texas-specific version of the ABA 

Guidelines, with the goal of describing “a state-wide standard of practice 

for the defense of capital cases in order to ensure high quality legal 
representation for all persons facing the possible imposition or execution 
of a death sentence by any State of Texas jurisdiction.”

117
 The State Bar 

of Texas Standing Committee on Legal Services to the Poor in Criminal 
Matters (“Texas Standing Committee”) drafted the Texas Guidelines as 
“a comprehensive tool available to assist attorneys appointed to 

represent indigent Texans in death-penalty matters.”
118

 In 2005, prior to 

                                                                 

inform the jury that an important witness was a paid informer); Sara Rimer & Raymond Bonner, 

Texas Lawyer’s Death Row Record a Concern , N.Y. TIMES, June 11, 2000, at A1 (discussing the 

appointment of an attorney who believes “he has had more clients sentenced to death than any other 

lawyer in the country”); Jim Yardley, Texas Death Row Appeals Lawyers Criticized , N.Y. T IMES, 

Dec. 3, 2002, at A29 (discussing the overall brokenness of the Texas post -conviction system). 

 113. See T EX. DEFENDER SERV., supra note 112, at ix-xi. 

 114. Although the Texas Office of Capital Writ requires that staff lawyers comply with the 

ABA and Texas versions of the Guidelines, the Texas Court of Criminal Appeals does not utilize 

them when developing its list  of qualified counsel eligible for appointments in state post-conviction 

proceedings. See TEX. CODE CRIM. PROC. art. 11.071 § 2(d) (2005); E-mail from Kathryn Kase, 

Exec. Dir., Tex. Defender Serv., to author (Feb. 3, 2014, 10:17 AM) (on file with Hofstra Law 

Review); E-mail from Brad Levenson, Dir., Office of Capital Writ, to author (Feb. 3, 2014, 11:45 

AM) (on file with Hofstra Law Review). 

 115. See GUIDELINES AND STANDARDS FOR TEX. CAPITAL COUNSEL, in 69 TEX. B.J. 966, 967 

(2006) [hereinafter T EX. GUIDELINES].  

 116. Id. 

 117. Id. Guideline 1.1(A); see also ABA GUIDELINES, supra note 1, Guideline 1.1, at 919. Like 

the ABA Guidelines, the Texas Guidelines address the necessity of a defense team and supporting 

services, the qualification standards for defense counsel, the workload of defense counsel, the need 

for monitoring performance of defense counsel, the training for defense counsel, the necessity for 

adequate funding and compensation, and the performance standards for defense counsel and non-

attorney members of the defense team, which provide guidance about the relationship with the 

client, trial investigation, obligations of counsel representing a foreign national, the duties to assert 

legal claims and to seek an agreed-upon-disposition, trial preparation, voir dire and jury selection, 

the penalty phase of a capital case, and the duties of post -trial counsel. See generally T EX. 

GUIDELINES, supra note 115. 

 118. Legal Services to the Poor in Criminal Matters Standing Committee of the State Bar of 
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drafting the Texas Guidelines, the Texas Standing Committee worked 

with the newly created State Capital Habeas Project to consider  
ways to improve the quality of representation in capital cases  
and conducted research to examine the issues surrounding the 

appointment, qualifications, and performance of defense counsel in 
death penalty cases.

119
 This inquiry informed the Texas Standing 

Committee’s decision to use the ABA Guidelines as the model for the 

Texas Guidelines.
120

 

D. Adoption by Federal Government 

It should be briefly noted that the federal government has also 
acknowledged the ABA Guidelines as the standard of care. The 

Commentary to the Defender Services Program Strategic Plan indicates 
that counsel in federal death penalty cases are expected to comply with 
the ABA Guidelines.

121
 Accordingly, the ABA Guidelines are the 

subject of frequent training seminars sponsored by the Administrative 
Office of the U.S. Courts.

122
 The obligations promulgated by the ABA 

Guidelines are also applicable to capital military proceedings.
123

 The 

Joint Explanatory Statement of the Committee of the Conference for the 
Military Commissions Act of 2009

124
 indicates that, when prescribing 

regulations to implement the provisions for military commissions, the 

Secretary of Defense is expected to “give appropriate consideration to 

                                                                 

Texas, ST. B. T EX., http://www.texasbar.com/AM/PrinterTemplate.cfm?Section=Committees& 

Template=/CM/HTMLDisplay.cfm&ContentID=20974&FuseFlag=1 (last visited Feb. 16, 2014). 

 119. See id. 

 120. T EX. GUIDELINES, supra note 115, at 967. In a recent amicus brief, the Texas State Bar 

stated:  

  The Texas Guidelines are descriptive, articulating as they do the duty to investigate 

for mitigating evidence that was settled and well-established in 1984, when Strickland 

was decided. Thus, the Texas Guidelines can properly be applied to representations that 

occurred after 1984 but before the 2006 date of publication [of the Texas Guidelines].  

Brief of the State Bar of Texas as Amicus Curiae in Support of Neither Party at 13, Trevino v. 

Thaler, 133 S. Ct . 1911 (2013) (No. 11-10189). 

 121. JON B. GOULD & LISA GREENMAN, REPORT TO THE COMMITTEE ON DEFENDER SERVICES 

JUDICIAL CONFERENCE OF THE UNITED STATES: UPDATE ON THE COST AND QUALITY OF DEFENSE 

REPRESENTATION IN FEDERAL DEATH PENALTY CASES 91 (2010), available at 

http://www.uscourts.gov/uscourts/FederalCourts/AppointmentOfCounsel/FDPC2010.pdf. Aimed at 

providing counsel services “‘consistent with the best practices of the legal profession,’ the Defender 

Services Program Strategic Plan was endorsed by the Defender Services Committee of the United 

States Judicial Conference.” Id. at  91 n.90. 

 122. See, e.g., Training Events, OFF. DEFENDER SERVICES, http://www.fd.org/navigation/ 

training-events (last visited Feb. 16, 2014) (listing all currently scheduled training events available 

to defense attorneys). 

 123. See ABA GUIDELINES, supra note 1, Guideline 1.1 definitional n.2, at 919. 

 124. Pub. L. No. 111-84, §§ 1801–1807, 123 Stat. 2190 (codified at 10 U.S.C. § 948a–950t 

(Supp. IV 2010)). 



2013] IMPROVING STATE CAPITAL COUNSEL SYSTEMS 443 

the American Bar Association’s Guidelines for the Appointment and 

Performance of Defense Counsel in Death Penalty Cases (February 
2003) and other comparable guidelines.”

125
  

IV. OVERCOMING IMPEDIMENTS TO ENSURE FUTURE PROGRESS 

There is still a great deal of work to be done in the coming years. 

As has been shown in the discussion above, a jurisdiction’s compliance 
with the ABA Guidelines will require a financial investment in the 
defense effort equal to that made in the prosecution effort.

126
 Many 

defense counsel are still routinely denied the resources that they need to 
be effective. Ensuring a competent and constitutional defense function 
requires money, and anemic state budgets and the politics of the death 

penalty will make securing funds difficult. But, using the ABA 
Guidelines is consistent with efficiency as well as effectiveness. The 
cost that jurisdictions must pay as a result of wrongful convictions, new 

sentencing hearings, and retrials that result from ineffective counsel 
mistakes far exceed the cost of adequately funding the effective counsel 
system that the Guidelines describe.

127
 “Getting it right” in the first place 

is the best way to avoid the unnecessary financial and tragic human costs 
that are the result of defense counsel ineffectiveness.

128
 

Unfortunately, there are still some judges who resent the intrusion 

of the ABA Guidelines into the unfettered exercise of judicial 
discretion.

129
 The U.S. Supreme Court Justice Samuel Alito even 

submitted a separate concurrence in one case to say only that he did not 

think that the ABA Guidelines “have special relevance.”
130

 Some 

                                                                 

 125. H.R. REP . NO. 111-288, at 863 (2009) (Conf. Rep.). 

 126. See ABA GUIDELINES, supra note 1, Guideline 9.1, at 981; supra Parts II–III. 

 127. See Charles W. Hoffman, Abolishing Death Penalty Was Right Choice for State, CHI. 

SUN-T IMES, Mar. 4, 2012, at 24. When Illinois abolished the death penalty, it  was stated: 

  Beyond the enormous costs of capital trials and appeals, Illinois taxpayers have also 

had to pay more than $64 million in damages to men wrongly convicted of murder and 

sentenced to death, due to the corruption or incompetence of police, prosecutors, defense 

lawyers and judges, who refused or failed to fairly and honestly apply the law.    

Id.  

 128. See, e.g., Eric M. Freedman, Earl Washington’s Ordeal, 29 HOFSTRA L. REV. 1089, 1094-

95, 1098-99 (2001) (giving examples of some of the consequences of ineffectiveness of defense 

counsel). 

 129. See, e.g., Bobby v. Van Hook, 558 U.S. 4, 13-14 (2009) (per curiam) (Alito, J., 

concurring). A trial judge at a national judicial death penalty conference interrupted this aut hor’s 

presentation to announce that he would never acknowledge the ABA Guidelines because he 

“need[ed] to be re-elected.” 

 130. Id. It  is clear that Justice Alito alone holds this view of the ABA and the Guidelines; 

otherwise, the majority opinion would have contained his statement or his concurrence would have 

been joined by other justices. Notwithstanding this fact, Justice Alito’s comment has been 

misunderstood by some courts to mean that the U.S. Supreme Court now disapproves of the ABA 
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individual defense lawyers also feel personally threatened by the 

unprecedented scrutiny of their qualifications and performance.
131

 They 
are probably the very same lawyers who should not handle another 
capital case.

132
 Use of the ABA Guidelines will end the cozy 

relationships that exist between some judges and the same unskilled, 
negligent defenders they appoint in case after case. This is not a 
welcome prospect for those who benefit when standards and 

expectations for performance are low. But, it is change that must occur if 
our legal system is to function as it should. 

V. CONCLUSION 

Meaningful reform, of course, does not happen quickly. It is a slow 

and often frustrating process, with more challenges and failures than 
successes. The ABA Guidelines will be an essential tool for the 
transformation of our broken death penalty system, but, in the years 

ahead, we will need everyone’s commitment to retain and build upon the 

                                                                 

Guidelines. See Coleman v. Thaler, No. 4:11-CV-542-A, slip op. at 34-35 (N.D. Tex. Jan. 20, 

2012). The Coleman court held: 

Even if petitioner had provided the court with reasoned factual support for a contention 

that the ABA Guidelines were not followed, the court would not  be persuaded. As 

Justice Alito noted in his concurring opinion in Bobby v. Van Hook:  

The ABA is a venerable organization with a history of service to the bar, but it  is, 

after all, a private group with limited membership. 

Id. slip op. at 34 n.10 (quoting Van Hook, 558 U.S. at 13-14). 

  In fact, the court’s opinion did not alter its prior jurisprudence regarding the ABA 

Guidelines. See, e.g., Showers v. Beard, 635 F.3d 625, 633 (3d Cir. 2011). It  merely stated what has 

already been expressed in other cases: defendants are entitled to representation that meets objective 

standards of reasonableness given the prevailing professional norms of that time. See, e.g., id. at 633 

n.10. The court said: 

  The Supreme Court case cited by the Commonwealth for the proposition that ABA 

standards “do not have any special relevance for assessing attorney performance” is 

inapposite. Appellant’s Br. at 30 (citing Bobby v. Van Hook, ––– U.S. ––––, 130 S. Ct. 

13, 20, 175 L.Ed.2d 255 (2009) (Alito, J., concurring)). In that case, the court of appeals 

used the wrong ABA standards, those from eighteen years after the defendant’s trial, so 

the Court merely found that those standards did not speak to the current prevailing 

norms, not that the then effective standards would not be relevant.  

Id.  

 131. T igran W. Eldred, Motivation Matters: Guideline 10.13 and Other Mechanisms for 

Preventing Lawyers from Surrendering to Self-Interest in Responding to Allegations of Ineffective 

Assistance in Death Penalty Cases, 42 HOFSTRA L. REV. 473, 499-501 (2013) (discussing the 

lawyer’s emotional response to allegations of IAC). The author has read and has been informed 

about limited protests made by some members of bar associations which have implemented counsel 

certification programs, mandatory training requirements, or other qualifications for the appointment 

of counsel. 

 132. See id. at 492-98 (discussing the motivated reasoning of self-interested attorneys 

responding to allegations of IAC allegations).  
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accomplishments described in this Article.
133

 Ten years from now, I 

hope we will look back at this time and see it as a turning point. We are, 
I hope, in the “last period of the prehistoric,”

134
 and at the beginning of a 

new era that will bring fundamental and lasting changes to our legal 

system, and the day when we will finally ensure justice for all.  
  

                                                                 

 133. See supra Part II. 

 134. BARTOLOMEO VANZETTI, T HE STORY OF A PROLETARIAN LIFE 22 (1924) (“I am 

convinced that human history has not yet begun; that we find ourselves in the last period of the 

prehistoric.”). 


